The Group’s purpose is to contribute to London’s standing as the premier
financial centre in Europe by being a thought leader in business excellence and
people management. This is primarily achieved through the publication of
commissioned research, occasional papers and seminars.

Allen & Overy is a premier international law firm, operating out of 25 cities
worldwide, advising clients on all manner of business law including corporate,
banking, and capital market transactions. The firm has one of the most highly
regarded employment practices operating in the City and in other major European
centres.

Complinet was founded in 1997 and employs over 150 people in its offices in
London and New York. It is a leading provider of business critical compliance
and HR information and software solutions to the global financial services
industry. Combining compliance and HR expertise with leading edge technology,
Complinet specialises in providing simple, cost-effective compliance and HR
services that enable you to remain compliant and up-to-date with all the latest
regulatory and anti-money laundering challenges.

Comply and Prosper: Managing People Risk Arising from Regulation

The London Human Resource Group is an independent network of HR
professionals, drawn from a broad spectrum of institutions, providing financial,
professional and business services, based pre-dominantly in the City of London.

Comply and Prosper:
Managing People Risk Arising from Regulation
Foreword by:
Sir Callum McCarthy
Chairman, FSA

More information can be found at www.complinet.com

Enterprise
Learning
is
a
specialist
consultancy providing
risk
management and organisational change services to financial services
clients
helping
them
implement
new
initiatives
and
improve
performance. Established in 2002 we have worked with a range of
blue-chip clients in the banking, investment and insurance sectors.
Our services include training and development, consultancy and professional
advice, process improvement and operational change, project management and
provision of interim specialists. www.enterprise-learning.co.uk

CREATE is a research institute specializing in strategic change
and new business models in global financial services. It undertakes major
assignments from large global companies, national governments, the European
Commission and the OECD. It works closely with senior decision makers in
reputable organisations across Europe and the USA. Its work is disseminated
through high profile reports and events which attract wide attention in the media.
Further information about CREATE can be found at www.create-research.co.uk

© London Human Resource Group 2006
ISBN 1 898 879 29 X
Price £65.00 (inc P&P)

Available from:
CREATE, 2 Holly Hill, Vauxhall Lane,
Tunbridge Wells, TN4 0XD, UK
Telephone: +44 (0) 1892 526757
Fax: +44 (0) 1892 542988
Email: info@create-research.co.uk
Website: www.create-research.co.uk

by Amin Rajan, Barbara Martin and Janette Shaw

Credit Suisse
As one of the world's leading banks, Credit Suisse provides its clients with
investment banking, private banking and asset management services worldwide.
Credit Suisse offers advisory services, comprehensive solutions and innovative
products to companies, institutional clients and high-net-worth private clients
globally, as well as retail clients in Switzerland. Credit Suisse is active in over 50
countries and employs approximately 40,000 people. Credit Suisse's parent
company, Credit Suisse Group, is a leading global financial services company
headquartered in Zurich. Credit Suisse Group's registered shares (CSGN) are
listed in Switzerland and, in the form of American Depositary Shares (CSR), in
New York.
Further information about Credit Suisse can be found at www.credit-suisse.com

“The tone is set at the top.
You must have an internal code of ethics that
goes beyond the letter of the law
to also encompass the spirit of the law”
William Donaldson
Former Chairman
Securities & Exchange Commission

Comply and Prosper:
Managing People Risk Arising from Regulation
by

Amin Rajan, Barbara Martin and Janette Shaw

Foreword by

Sir Callum McCarthy
Chairman
Financial Services Authority

ii

Table of Contents

Foreword

v

About the London Human Resource Group

vi

Acknowledgement

vii

An Overview of the Evolving Regulatory
Framework in the UK: 1998-2006

viii

1.

Executive Summary

1

2.

A Mixed Blessing:
What does the City think about regulation?

15

3.

A Principles Based Approach:
How do we go from rhetoric to reality?

27

4.

Control in the Age of Empowerment
How should people risks be managed?

37

iii

iv

Foreword
The regulatory burden imposed on the financial services industry today is
immense. There is a range of initiatives specific to the sector: Basel II, EU
legislation set out in the Financial Services Action Plan, IFRS. And there are
those general regulatory initiatives which bear so heavily on the sector:
Sarbanes-Oxley, a host of employment laws, data protection legislation. Too
often, the response to this burden is simply to deny it, ignoring the very real
issues to which each of these regulatory initiatives is a response.
It is of course important that any regulatory initiative is questioned: is it
necessary at all, or would a market solution suffice? Do its estimated benefits
outweigh its costs? Is it a proportionate response to the problem it seeks to
solve? But equally it is important that other questions are answered, which
look not only at the costs of regulation, but also at the overall context in which
any particular regulatory initiative is conceived and implemented: what should
be the balance between general ethical standards and specific rules? Is it
possible to rely on principles rather than detailed regulation? Whose is the
responsibility to ensure, within any firm, that actual behaviour is good
behaviour? In a world where risk is unavoidable, how should both regulator
and those regulated define the level of risk they are prepared to accept?
The value of this report "Comply and Prosper: Managing People Risk Arising
From Regulation" is that it goes beyond the often simplistic arguments about
inadequate or excessive regulation to investigate those wider questions. It does
so from two important starting points: first, the need for all of us – regulator or
manager – to accept, understand and manage risk; and second, the crucial part
played by people, whether line managers or HR specialists, in setting the tone
and standards which determine how firms behave in practice. As such, it
advances the debate in a way which is much to be applauded.
I hope that its conclusions will be read, thought about and acted on by both the
senior managers in financial services firms, who have the ultimate
responsibility for setting the standards of their organisations, and by those
specifically charged with managing the human resources central to any firm.

Sir Callum McCarthy
Chairman
Financial Services Authority
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An Overview of the Evolving Regulatory Framework in the UK:
1998-2006

a. Corporate Governance Regulations
1. Financial Services and Markets Act 2000:
regulates business practices across the finance sector on the one hand, and the conduct of the markets in
general on the other
2. Sarbanes Oxley Act 2002:
introduces sweeping new rules ranging from who can sit on the boards and audit committees to new
responsibilities for internal controls and the accuracy of financial reports. Holds corporate executives and
auditors of public companies more accountable to shareholders
3. Combined Code (incorporating Higgs’ Reform) 2004:
seeks to strengthen corporate governance and audit practices in UK plcs. Also looks at the role and
effectiveness of non-executive directors and audit committees; duly separating the Chairman and CEO
roles
4. Operating & Financial Review 2006:
legally requires the UK’s 1000 largest companies to provide an annual narrative report on their business,
future plans and risks relating to policies on employment (including human capital reporting). This initiative
is to be dropped, according to a Government announcement after this study was completed.

b. HR Regulations
5. Data Protection Act 1998 (and additional regulations):
regulates the collection, storage and use of personal data
6. National Minimum Wage 1998:
prescribes the minimum wage to be paid to workers
7. Human Rights Act 1998:
may impact generally on the treatment of employees
8. Employment Relations Act 1999:
regulates trade union recognition, maternity leave, parental leave, time off for dependents, employment
tribunal awards, grievance hearings and part-time work
9. Working Time Regulations 1998, 1999 and Amendments 2003:
sets out rights for employees in respect of rest and holidays, and establishes the 48 hour working week
10. Management of Health & Safety at Work Regulations 1999:
modifies various EU directives and previous UK Health & Safety legislation
11. Maternity and Parental Leave Regulations 1999 and Amendments:
governs entitlement to maternity and parental leave
12. National Insurance: Service Provision through Intermediaries 1999:
ends avoidance of NI contributions by means of intermediaries such as service companies
13. Transnational Information & Consultation of Employees Regulations 1999:
provides for the establishment of European Works Councils
14. Part-Time Workers Regulations 2000:
ensures that part-time workers are treated like full time workers in all entitlements
15. Stakeholder Pension Schemes Regulations 2000:
regulates the establishment and registration of stakeholder pension schemes
viii

16. Disability Discrimination Regulations 2001 and Amendments:
requires adjustments to premises for disabled people and outlaws disability discrimination
17. Fixed-Term Employees (Prevention of Less Favourable Treatment) Regulations 2002:
ensures that fixed term employees receive no less favourable treatment than permanent employees
18. Occupational Pension Schemes Regulations 2002:
amends various instruments which govern occupational and personal pension schemes
19. Employment Act 2002:
regulates equal pay, fixed term and flexible working, maternity and paternity leave and pay, dispute
resolution, dismissal procedures and tribunals etc.
20. Flexible Working (Procedural Requirements) Regulations 2002:
relates to the statutory right to request a contract variation to allow for flexible working
21. Employment Equality Regulations 2003:
outlaws discrimination in employment and vocational training on the grounds of race, sex, sexual
orientation and religious belief
22. Immigration Regulations 2003:
governs residence and right of entry into the UK
23. Employment Act 2002 (Dispute Resolution) Regulations 2004:
introduces disciplinary and grievance procedures
24. Information and Consultation of Employees Regulations 2004:
gives the right to employees to be informed and consulted about developments in the workplace
25. Civil Partnership Act 2004 (and amendments to subordinate legislation):
recognises civil partnerships so that civil partners will benefit from similar protection to that enjoyed by
spouses
26. Employment Equality (Sex Discrimination) Regulations 2005:
introduces a definition of harassment that incorporates both sexual harassment and harassment related to
a person's sex
27. Disability Discrimination Act 2005:
extends the Disability Discrimination Act 1995 to bring HIV, MS and cancer within the scope of the Act's
protection from the point of diagnosis and changes the definition of mental impairment
28. Transfer of Undertakings (Protection of Employment) Regulations 2005:
provides more comprehensive TUPE coverage. These Regulations are expected to come into force 6 April
2006
29. Employment Equality (Age) Regulations 2006:
outlaws age discrimination in employment and removes upper age limits on the right to claim unfair
dismissal and redundancy payments. These Regulations are due to come into force 1 October 2006
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1. Executive Summary
“For things to remain the same, things have to change”
Alphonse Karr (1808-1890)

Background and Aims
Since 1997, nearly thirty significant pieces of governance and
employment legislation have been passed in the UK – directly or
indirectly aimed at financial and professional services industries, of which
the City of London is the epicentre.
Some of it has emanated from Westminster, some from Brussels and
some from the USA, via extra-territoriality provisions (see pages viii-ix).
They have two laudable aims: to improve governance and people
practices that enhance business competitiveness; and to enhance
customer protection after a series of high profile cases of misdemeanours
inside and outside the City. Their implementation, however, has been far
from smooth. Instances of unintended consequences are many.
One reason is cultural differences: the UK’s legal system rests on
common law based on the principles of pragmatism, backed by a
synthesis of general standards derived from countless court decisions in
the past. Its truth is relative, not absolute. In contrast, the American and
Continental systems are based on prescriptive rules. The other reason is
the sheer volume of measures passed in a short time span. This has
slowed down the adoption of an intelligent approach that:
o embeds principles of legislation in the day-to-day conduct of staff
o uses simple risk tools in line with the letter and the spirit of the laws
o avoids blind adherence through box ticking.
This study has been commissioned by the London Human Resource
Group, comprising members from major financial and professional
services institutions (page vi). It has two aims:
o to identify the benefits and costs associated with the identified
legislation, duly highlighting its unintended consequences and
transitional challenges
o to suggest ways that will help individual institutions in the UK to use
regulation to gain a competitive edge in an ever more global market
place, duly highlighting the roles of regulators, business leaders and
their human resource, risk and compliance professionals.
The study is based on assessments emerging from a representative
survey of 103 institutions – domestic and foreign - of all sizes in all
activities in financial and professional services in the City; followed up by
face to face structured interviews with 28 chairman and chief executives,
26 HR professionals and 12 risk and compliance experts.
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Headline messages
a.

Benefits and
costs so far

o new regulation is seen as a catalyst of good business practices;
marking the transition from ‘gentlemanly’ to regulated capitalism
o the proportion of respondents finding regulation beneficial far exceeds
those finding it detrimental by 3 to 1
o the FSA’s code of practices on people management is seen as
constructive in intent, but complex in action
o the ‘one size fits all’ approach implicit in employment legislation runs
counter to the fast moving environment of the City
o in a minority of cases, compliance cost has rocketed, bogus grievance
cases escalated, and business diverted to offshore centres

b.

Transitional
challenges

o

box ticking has been inevitable, ensuring that compliance is tilted
towards rigid adherence rather than intelligent application

o the evolving culture of compliance rests more on prescriptive rules
than common sense judgements, deterring continuous improvement
o the evolution of the principles-based approach is slow so far, as is the
use of its associated risk tools
o most EU legislation is seen as creating a level playing field only in
word, not deeds; ‘gold plating’ also makes it more burdensome when
written into the UK law
o only one in five institutions looks out for risk management skills when
recruiting new managers
o only one in three requires their HR professionals to assess and
manage risks arising from regulation
o only one in three has directly involved their HR professionals in the
implementation of the FSA code of practices

c.

Creating a best
regulated
economy

o HR professionals need to be far more business and people savvy, if
they are to emerge as ‘the keeper of the keys’ in people matters
o business leaders need to interact with regulators more often at design
and implementation stages to build the required trust and credibility
o regulators need to consult far more intensively and develop expertise
on the finer nuances and subtler meanings in business cultures.
These points are developed in detail in sections 2, 3 and 4. The eleven
key themes emerging from them are given in the rest of this Executive
Summary. Their core message is simple: new regulation is widely
welcomed but its implementation is full of challenges, leading to
unintended consequences. Its volume and complexity is one factor; the
lack of expertise on the ground is another. The challenge is to develop a
more intelligent approach to implementation, via greater collaboration
between regulators, business leaders and HR professionals.
2
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Theme 1: Benefits have emanated from a wide range of items
.
Which specific items of regulation, if any, have helped to improve – or are likely to
improve - your HR and governance practices?
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Employment Act 2002
Financial Services and Markets Act 2000
Data Protection Act 1998
Flexible Working (Procedural Requirements) Regulations 2002
Employment Relations Act 1999

Has Improved

Likely to Improve

Source: LHRG Survey

Interview quotes:
“Actions of the few have
tarnished the images of
the many”

“You need brakes to go
faster”

“Regulation is your entry
ticket: if you can’t
accept the rules, stay out
of the game”

“The Higgs Code is
great; very sensible”

“Before the FSA rules,
we had several ‘near
death’ experiences”

“The law does help you
when you want to handle
very difficult employees”
“Regulation has
delivered what trade
unions tried to achieve in
their heyday”

Of the 29 pieces of legislation covered by this study, there are five which
are cited as being more beneficial than others by at least one in five
respondents to our survey. Although individually none are welcomed by
the majority, collectively they have promoted distinct improvements in at
least three in five institutions for three reasons.
First, the Self Regulated Organisations created by the 1986 Financial
Services Act were found to be wanting in a period of ultra high growth,
fuelled by the longest bull market in living memory. The flood of new
money was widely mistaken as a vote of confidence, until various
scandals hit the headlines. Regulation has helped to restore trust.
Second, there has been an explosive proliferation of new instruments e.g. derivatives, hedge funds – that not only carry systemic risks but they
also trade across national frontiers. Regulation has promoted orderly
markets.
Finally, rapid growth in the 1980s and the 1990s had focused senior
management time on front office activities to the detriment of sound
governance and HR practices. Quite simply, senior managers were more
interested in managing money than people. They often confused the
buzz of markets with leadership.
The power of the old school tie often undermined enlightened attempts
to have rational people practices that were fair, meritocratic and
progressive. In a small number of prominent houses, HR was just
another Cinderella function. Thus, regulation has not only provided a
framework for identifying inadvertent lapses; but has also served to draw
a clear line between acceptable and unacceptable practices.
Yet, for the UK, progress towards the best-regulated economy in the
world remains gradual.
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Theme 2: Employment rather than governance legislation has proved
.
more challenging
Which specific items of regulation, if any, have harmed - or are likely to harm - your HR
and governance practices?
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Management of Health and Safety at Work Regulations 1999
Has Harmed

S o ur ce: LHR G Sur vey

“The main impact of the
Sarbanes Oxley Act has
been the diversion of
budget from front end
business development to
back-end controls”
“We’re now in a
situation where workers
have maximum rights
and companies have
maximum liabilities”

Many items of regulation have been viewed positively and negatively at
the same time: positive initially in raising senior management awareness
on critical issues and designing the appropriate responses; negative
subsequently in creating monolithic structures that have unwittingly
stood in the way of progress. Examples of unintended consequences
include:
a. Working Time Regulations 1998, 1999 and 2003
o Legitimised the culture of long hours
o Honoured more in breach than observance

“The 48 hour Directive
is perfect in its failure”

b. Data Protection Act 1998
o Most of the data is never used, raising costs
o Records are unnecessarily sanitised

“The form filling I have
to do on pensions is like
‘death by a thousand
details’”

c.
o
o
o

“Employment laws have
an arbitrary quality;
often they do not deal
with real life problems in
a way that reflects an
understanding of the
situation”
“Are we in danger of
achieving the worst of
both worlds; a system of
regulation that goes too
far while it also does too
little?”

Likely to Harm

Employment Act 2002 & Employment Relations Act 1999
Accelerated bogus tribunal cases
Undermined diversity initiatives on creating a diverse workforce
Diminished the ‘human factor’ in disciplinary, grievance and
performance management
o Discriminated against white males in redundancy programmes
o Undermined managers’ enthusiasm for providing work experience to
young people, thanks to the ‘duty of care’ provision
d.
o
o
o

Occupational Pensions Schemes Regulations 2002
Diverted resources from business development
Slowed down mergers & acquisitions
Slowed down leveraged buy-outs

e. Sarbanes Oxley Act 2002
o Encouraged risk aversion and buck passing
o Increased cost.
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Theme 3: The sheer volume and its costs are the main sources of
.
concerns about regulation
What features of the regulations, if any, undermine their intended goals?
% of respondents
0

10

20

30

40

50

60

70

Too much legislation
Legislation not clear
EU legislation made more burdensome when written into the UK laws
One size f its all legislation ignores dif ferent business environments
Compliance is costly
Legislation of ten produces perverse behaviours
Legislation too wide
More verbiage used to elaborate EU regulation in the UK
Legalisation penalises best practice companies
S o ur ce: LHR G Sur vey

“Our biggest challenge
is how to stay close to
shifting expectations of
acceptability in a
changing society, which
forces regulators to
reinterpret the rules”

“Flexible working helps
the individual; not the
business”

“Tribunals comprise
people of average
ignorance. Very few of
them know the City”

“Some laws outlaw
common sense. They
ignore that, as in life,
context is vital in law”

“In an effort to be ‘self
executing’, laws are
displacing human
judgement”

Ranked in top 3

The unintended consequences, in turn, have arisen because of challenges
experienced in striking the right balance in three areas.
o Creativity and bureaucracy: the sheer volume of legislation since 1997
has made undue demands on senior management time to the
detriment of business development. Its bureaucracy has stifled
creativity and enterprise in businesses where personal insights, gut
instincts and sound intuition hitherto differentiated winners from losers.
o Enterprise and risk aversion: the processes associated with the FSA
codes, the Sarbanes Oxley Act 2002 and the employment laws are
perceived as overly rigid, making inputs more important than outputs.
Managers have reportedly become more risk averse than their well
tuned gut instincts justify. Talented staff have left for pastures new,
especially in accountancy, investment banking and fund management.
o Customer protection and international competitiveness: there are
examples of regulatory arbitrage driving innovative products in fund
management to more liberal regimes offshore. In particular, all EU
legislation is perceived as creating a level playing field only in intent,
not outcomes. Most Continental countries do not, as yet, have the UK’s
widely acknowledged exemplary record of compliance.
On all these matters, we encountered two schools of thought. The first
school holds a benign view that regulation is meant to kick start ethical
business cultures which, over time, will ensure that regulation is no more
than a safety net. The second holds a pessimistic view that too many laws
are institutionalising rules to the extent that human relations, sound
judgement and personal accountability are being weakened just when
global competition is intensifying.
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Theme 4: Current approaches to regulation err on the side of controls
.
and processes

Business principles
Hybrid approach =
Low residual risk

Principles =
high residual risk

Id
ea
>

ls
> ce

na
r

io

>

>

Controls &
processes

>
>

>
ful
rea
lit y

>

Pa
in

Personal
behaviours

People-centric controls =
Medium residual risk

Overt controls =
minimal residual risk
Suitability tests
S o u r c e : LHR G Study Interviews

“Regulation has gone
too far in forcing people
to run businesses
through forms and
clipboards. We are
replacing trust with
substitutes that only
pretend to deliver
certainty”

“Culture is what people
do when they are not told
what to do. Foul ups are
what happens when they
are told what to do”

“The Sarbanes Oxley Act
proves that the world is
increasingly cynical”

“The biggest challenge
for the City is to develop
a principles-based
approach where the
controls and processes
act as a safety net rather
than traffic lights. On
their part, regulators
need to pause, so the
City can catch up”

Institutions are doing four sets of things in order to create a culture of
compliance that aims to strike a balance between bureaucracy and
creativity, blind adherence and intelligent application.
The first set involves putting in place systems and controls as required by
new laws, especially FSA codes, so as to be compliant. The second set
involves implementing various suitability tests to ensure that people in
designated jobs satisfy the ‘fit and proper’ criteria, as required by the law.
The third set involves relying on business principles and culture – ‘the way
we do things around here’ - backed by individual judgement, to ensure that
the spirit as well as the letter of the laws are observed, with minimum
bureaucracy and hassle. The fourth set relies on overtly nurturing personal
behaviours that are consistent with the espoused culture in line with the
principles-based approach.
The first two sets involve high compliance and low risks in the sense that
they rigidly follow the laws. The last two sets, in contrast, involve low
compliance and high risk in the sense that they rely more on culture to
deliver what laws require. Currently the balance is tilted towards the first
two sets because institutions do not want to be seen to be non-compliant in
any way. Also, the FSA requirements involve unavoidable bureaucracy,
notwithstanding their well publicised principles-based orientation. This
prevailing gap between rhetoric and reality may well diminish as the culture
of ethics that the FSA is promoting develops stronger roots over time.
The first two sets, relying on overt compliance, mitigate any risk associated
with non compliance. The smaller the reliance on them, the greater the
‘residual risk’ arising from relying only on the last two sets. Intelligent
application of regulation clearly requires a greater balance between overt
controls and business principles.
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. Theme
.in developing
5: So far,a physical controls have proved more effective than
the cultural ones in fostering a culture of compliance

On the whole, how effective are your current practices in four generic areas?
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Not at all

Source: LHRG Survey

“Our direct
compliance costs
worldwide have
doubled to £500
million in five years”

“We had all the
controls in place long
before Sarbanes Oxley
Act. Yet, we had to
pay auditors £30
million to verify them.
This is deadweight
cost”
“We had no
employment lawyers in
2000. Now we have
seven”
“Employment laws
have increased our HR
costs by 16%”
“We have 11 working
groups implementing
the EU’s MiFID
directive in London”

In the evolving culture of compliance, actions taken to implement new
systems and controls have been more effective so far than those in the
softer areas of behaviours and values.
This is unsurprising. Financial and professional services institutions
perceive huge reputational risks in failing to comply with the laws
overtly.
The quickest actions they could take have centred on the physical and
tangible aspects of their operations, which are more visible during
inspection visits from the FSA and other public agencies.
In contrast, cultural and behavioural aspects are far more perceptional
and intangible. Reportedly, inspectors are neither trained to do culture
audits nor do the institutions do their own. Such audits require trained
intuition that understands the subtle nuances and finer meanings of
day-to-day business conduct.
In any event, institutions have yet to evolve risk management tools on
the governance and employment side on the scale and quality that
they have on the prudential side.
On the upside, therefore, institutions have been able to satisfy the
regulatory requirements. On the downside, far less attention has been
paid to the spirit of the law or a risk-based approach that relies more
on values and behaviours and less on systems and controls.
The challenge for the City is to accelerate the progress towards a risk based approach.

7

Executive Summary

Theme 6: The evolving employer-employee relationship indirectly
.
undermines the principles-based approach to regulation
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S o u r c e : LHR G Study Interviews

“The employment laws are
used cynically by
employees. I’m sick of
signing cheques to stay out
of tribunals”

“As a CEO, I’m advised to
put a contingency figure in
our risk budget for
employment litigation; but
it can be seen as an
admission of problems.
This is the dilemma that my
peers in the City face”

“HR has to stop acting like
traffic wardens looking for
rule violations”

“Thanks to new laws, the
old officer model of HR is
defunct”

It is widely accepted that there needs to be a better balance between
physical controls and cultural values in order to achieve the twin
aims of regulation: create a competitive edge and minimise the
unintended consequences.
In this context, the changing employer-employee relationship is
becoming a notable barrier. The old implicit contract based on jobs
for life, automatic pay rises, assumed reciprocity, and periodic
promotions is a thing of the past.
Now, the emphasis is on rules and accountabilities. Inadvertently,
the laws have replaced trust to the extent that people have become
more risk averse in their spheres of activity.
New rights have also inadvertently enhanced the scope for grievance
and conflict. Global institutions had no in-house employment
lawyers in the 1990s; now they typically have at least five.
The choice for HR professionals is stark: avoid all the risks through
strong controls that stifle the business or move towards a risk-based
approach by strengthening the corporate culture.
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. Theme 7: HR professionals need to learn to assess and manage risks
in line with the principles-based approach to regulation

Business Strategy

People Risk

Risk Assessment
• sources
• likelihood
• consequences

Other Risks

• foresights
• analytical abilities
• big picture understanding

Risk Management

• controls

• mitigating actions
• residual risk
• culture and values

• judgement

Residual Risk
• warning signals
• proactive actions
• business savvy

m o n i t o r

Enterprise Risk

• insights

• diplomacy
• tactfulness
• a sixth sense

S o u r c e : LHR G Study Interviews

“I have to confess, we
had careless people – not
bad people – who lost us
the match. They didn’t
realise that we were in
the risk business because
there was no dashboard
of controls”

“The devil is always in
the detail. HR needs to
learn to ask the right
questions and unpick the
information. Also, be
prepared to escalate the
matter when problems
prove hard to resolve”

“Risk management is an
art that can’t be taught.
So, HR needs a
multiplicity of
experiences, gained
through lateral transfers
into business: backed by
a series of stretch
assignments that
generate new insights
into how our business
really works”

Currently, only one in three institutions enjoins their HR professionals to
assess and manage the risks associated with regulation. In seven out of
ten, these professionals have not even been involved in implementing the
FSA codes relating to people management.
To move towards a principles-based approach, HR professionals need to
use the conventional tools of risk management within a holistic approach,
as used in best practice firms. It starts with business strategy and
identifies all enterprise-wide risks, including those arising from regulation.
In this context, the nature of the people risks from governance and
employment legislation is clearly identified, including their likelihood and
potential consequences. The process involves making a considered
judgement on two points: what new actions are needed to mitigate the
risks, and how much to rely on the existing culture and people practices to
prevent it. Thus culture and practices determine the amount of residual
risk: the more positive they are, the less the need to take mitigating
actions and the stronger the residual risk.
To cope with residual risk, it is essential to have an early warning system
via various indicators, giving advance warning of impending problems. In
the HR context, they include short-term staff turnover rates, absenteeism
rates, grievance and disciplinary cases, staff surveys, customer perception
studies, to cite a few. At micro level, they also include subtle nuances of
isolated incidences and individual behaviours.
In sum, this approach identifies the risks, assesses their likelihood and
potential consequences; mitigates them through overt actions where
necessary; and relies on culture to cope with the residual risk. In all, it’s
about ‘making the call’ and taking responsibility for it.
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Theme 8: Management of people risks has its own Ten Commandments

• Know that not all risks are
worth mitigating

SO THAT YOU CAN:

learn to live with
residual risk

• Know the business goals
& challenges

SO THAT YOU CAN:

run with the grain of
senior management thinking

• Know the internal
debates

SO THAT YOU CAN:

understand the
organisation’s paradoxes

• Go beyond the
“official future”
• Understand the context and
present credible options
• Know the real ‘movers
and shakers’
• Develop a crisis
management process

SO THAT YOU CAN:

SO THAT YOU CAN:

SO THAT YOU CAN:

SO THAT YOU CAN:

do scenario planning:
think the unthinkable
be ready to say ‘no’ to line
managers occasionally
use the power
of hierarchy
provide certainty when
managing residual risk

• Use informal channels

SO THAT YOU CAN:

maximise your personal
inputs

• Recognise that success is
rarely a solo venture

SO THAT YOU CAN:

build internal alliances
and networks

• Use failure as a learning tool

SO THAT YOU CAN:

avoid a blame culture

S o u r c e : LHR G Study Interviews

“People risks are
everybody’s concern
but nobody’s
responsibility – until a
blow-up occurs.
Remember Leeson?”

“Risk management
relies on your sixth
sense: know what
could go wrong and
prevent it. It’s about
being more instinctive
about human beings
on the basis of past
observations and
current behaviours”

“HR has to accept that
‘residual risk’ is part
of normal business
risk”

The difference between intelligent compliance and blind compliance is a
matter of following ten useful tips (see above) that have emerged from
our interviews with chairmen, chief executives, and HR, risk and
compliance professionals. They offer four pieces of generic advice:
o know your business culture: the more positive it is, the bigger the
residual risk you can take. The unwritten rules of ‘the ways we do
things around here’ are a powerful substitute for formal systems and
controls. They also enable you to do credible scenario planning;
while minimising the unintended consequences of regulation
o understand the big picture: it helps to know the key business
goals, challenges and senior management pre-occupations. They
not only help to link risk management with the delivery of key
imperatives. They also help to forge internal alliances, use the
power of hierarchy, and deploy informal channels of influence

o know the ‘engine room’: forging a working partnership with line
managers in mitigating and managing risks means knowing their day
to day context and agenda. Always present credible options. Be
prepared to say ‘no’ when necessary. Keep your independence;
never go native with line managers
o develop personal credibility: risk management is an art, not a
science. Credibility is a matter of example and achievements, not
rank or status. Mistakes are powerful learning tools; not occasions to
blame others. Have in place a crisis management process;
managers like certainty and confidence.
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. Theme 9: HR professionals require different skill sets to cope with
risks

Central
HR

Subject
matter
experts

Conventional triad

Technical skills

Reformed triad

Business know-how

HR
Business
Partners

Reversed triad

People savvy

S o u r c e : LHR G Study Interviews

“You need a steel fist
in a velvet glove to
stop business running
rings around you. You
need to be a hybrid:
combining a depth of
HR expertise with a
breadth of business
experience”

“HR often ends up
carrying the
proverbial bucket
behind the circus
elephants; it gets
blamed for bad
decisions made by line
managers on
recruitment,
performance and
redundancies.”

“Line managers like
their titles, but not the
associated territories”

Assessment and management of risks require different skill sets
amongst the three distinct sets of HR professionals. HR-business
partners who are close to line managers in different business units need
to be far more business and people savvy than those who are subject
matter experts, far removed from line managers.
In identifying, mitigating and managing residual risks they play a central
role because they have a far better understanding of the cultural and
behavioural realities on the ground. To be able to do it, they need to
enjoy the trust of their business colleagues: that means having a
credible track record, detailed understanding of the business and sound
independent judgement. Invariably, this means having a hybrid set of
skills cultivated through breadth of work experiences in non HR areas.
This is in marked contrast to current reality where the vast majority of
HR-business partners have majored in HR functions and little else. They
also need to work closely with central HR in identifying and mitigating
risks. The skill sets of central HR professionals also need to be broader
based because they have to design risk management strategies in the
first instance. Consequently, the career path of many HR professionals
needs to be reconfigured to take in business experience.
Furthermore, most of them also need to master the risk management
techniques identified earlier, duly recognising that blind adherence to
regulation means higher costs and missed opportunities.
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Theme 10: Avoiding a ‘tick box’ culture is only possible with active
collaboration between HR, compliance and risk professionals

Compliance
professionals

HR
professionals

Risk-based
culture

Risk
professionals

S o u r c e : LHR G Study Interviews

“People issues can damage
the best brand”

“Managing risks means
stretching your
imagination, not your
integrity. It also means
working closely with
others”

“All good HR practices are
about risk management”

“Our environment changes
rapidly. A huge amount of
event management is
normal”

In this decade, most institutions have created centralised risk and
compliance functions, starting out as internal centres of technical knowhow.
Over time, however, their professionals have increasingly been required
to provide strategic and implementation advice on risks associated with
regulatory and legal issues across the business. As a result, their
approach has set the cultural tone and behavioural style, often tilted
towards controls and processes (see Theme 4).
In order to develop a more balanced approach, our research shows that
they need to collaborate with HR professionals on a far greater scale than
hitherto.
Together, these three sets of professionals need to ensure that:
o blind compliance is avoided: it is essential to develop deeper
understanding of the prevailing business culture in order to re-orient it
towards an intelligent application of rules and regulations
o managers have high quality advice: it is essential to offer a range of
options to decision makers, with a clear appraisal of potential upsides
and downsides, duly taking account of legal requirements on the one
hand, and cultural reality on the other
o change management agenda is jointly driven: it is essential that
progress is their joint concern and joint responsibility. For the City, the
path towards a risk based approach will require a far more active
collaboration between these three sets of professionals
o the necessary skills are there: it is essential to recognise that
culture change cannot be mandated from the centre. It requires
compliance and risk professionals to widen and deepen their
repertoire of skills – especially influencing skills - along the lines
suggested for HR professionals.
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. Theme 11: Intelligent application of regulations requires a more
.
collaborative approach

Business
leaders

Regulators

Intelligent
applications

HR
professionals

S o u r c e : LHR G Study Interviews

“Regulators’ impact
assessments are far from
rigorous”

“The sheer speed, volume
and manner of new
regulation worries me.
There is no time for the
case law to develop”

“If CEOs were to spend
10% of their time on
regulatory relationships,
they would save 80% of
time in execution”

“The principles-based
approach requires a high
degree of trust between the
regulators and the
regulated. Trust only
comes from credibility and
proximity”

“UK businesses are not
fully engaged with the
European Commission; nor
are their trade
associations. We don’t do
enough lobbying in Europe
but moan like hell when
new rules hit us”

HR professionals alone cannot deliver a risk-based approach. The
unintended consequences identified earlier require concerted actions by
three sets of entities.
For regulators, the challenges are two-fold: how to minimise the
unintended consequences and how to avoid a culture of box ticking. The
answers are:
o having more frequent and open consultations at the formative stage
o training their inspectors to do culture audits that go well beyond
systems and processes and include values and behaviours.
For business leaders, the challenges are three-fold: how to ensure that
old and new regulation have relevance in a fast changing market
environment; how its implementation should enhance rather than stifle
enterprise; and how to develop a risk-based approach that honours the
spirit and the letter of the laws. The answers are:
o having more intensive and frequent engagement with regulators and
legislators because intelligent application requires intelligent design
o adopting a strategic approach to all risks, creating mechanisms for
regular risk assessments that clearly focus on managing residual
risks and allocating accountabilities
o doing regular audits to ensure that corporate culture is aligned to a
principles-based approach
The challenges for HR professionals are three-fold: how to incorporate
their strategic approaches to include all risks in general, and regulatory
ones in particular; how to develop cultures and behaviours that ensure
managers are entrepreneurial on the one hand and self regulatory on
the other; and how to manage the residual risk. The answers are:
o re-orienting strategic HR and its skill sets
o learning the art of risk management
o promoting organisational development that runs with the grain of
regulation, while minimising bureaucracy
o securing internships with regulatory bodies as part of professional
development.
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A Mixed Blessing:
What Does the City Think About Regulation?
“The real trouble with this world of ours is not that it is an unreasonable
world, nor that it is a reasonable one. The commonest kind of trouble is
that it is nearly reasonable, but not quite”
G K Chesterton (1874–1936)

Overview
Interview quotes:

“The FSA is the most mature
and plausible regulator in our
industry. Unlike its peers, it
does not seek to achieve the
impossible”

Focusing on governance and employment practices in financial and
professional services, this section aims to highlight specific pieces of
recent legislation that have:
o either helped to improve these practices
o or harmed them.
In both cases, the section also identifies the underlying reasons. The key
summary points emerging from our analysis are:
o There is widespread acceptance that the raft of recent governance
regulation has been essential to protect and reassure the
stakeholders after some of the highly publicised business scandals of
the past two decades. The FSA regime gets plaudits for restoring
confidence

“Employment regulation has
more relevance to blue collar
jobs than knowledge based
jobs. Here, we have gone
from property management to
financial engineering”

o But the same cannot be said about the ‘one size fits all’ approach
implicit in the employment legislation. It is oriented more towards a
blue collar work environment than knowledge-based activities that
form the epicentre of the City businesses
o On the whole, the governance and employment legislation has been
welcomed as a catalyst of good practices when first enacted.
However, over time, the rigid structures created around them have
institutionalized the new rules, deterring continuous improvements

“Granularity required by
rules is very demanding”

o Furthermore, the law of unintended consequences has been ever
present: some of the key measures have created consequences that
are contrary to their overt aims. Box ticking has been inevitable in
some cases where the letter of the law has superseded its spirit
o Such consequences can be minimised partly by improved
consultations between the regulators and the regulated; and partly by
businesses themselves adopting a risk based approach that
eschews a blind adherence to rules.
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Some of the recent legislation has promoted improvements
Which specific items of regulation, if any, have helped to improve – or are likely to improve your HR and governance practices?

% of respondents
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Employment Act 2002
Financial Services and Markets Act 2000
Data Protection Act 1998
Flexible Working (Procedural Requirements) Regulations 2002
Employment Relations Act 1999
Maternity & Parental Leave (Amendment) Regulations 2002
Employment Equality Regulations 2003
Sarbanes Oxley Act 2002
Part-Time Workers Regulations 2000
Disability Discrimination Regulations 2001 and Amendments 2003
Combined Code (incorporating Higgs' Reform) 2004
Has Improved

Likely to Improve

Source: LHRG Survey

Legislation has forced us to
look at legitimate grievances
more seriously and
systematically. Also the FSA’s
approved person’s rules are
very sensible”

“Regulation has permitted us
to get rid of all the jerks.
We’ve got to protect people
who invest their life savings
with us”

“Our regulators expect the
highest standards from us
because we are a global bank.
On the up side, these
standards underpin new
mandates around the world”

Of the 29 distinct pieces of governance and employment legislation
implemented in the UK – with some emanating from the European Union
or the USA – just over a half have produced positive impacts in at least
one in six institutions responding to our survey. The top five pieces of
legislation include the Financial Services and Markets Act 2000 and
various items of labour legislation.
At the other end, the positive impact of the other pieces of governance
regulation – namely Sarbanes Oxley Act 2002 and the Combined Code,
incorporating Higgs Reform 2004 - has been more narrowly confined to
one in six respondents. This is partly because these measures mainly
apply to companies that are quoted in the USA or have a significant
connection there, giving extra-territoriality to the Sarbanes Oxley Act.
There are generic as well as specific reasons why legislation has been
welcomed. Here, we focus on the generic ones.
The first reason relates to the scandals in the financial services sector in
the 1980s and the 1990s. Although isolated, the actions of the few
tarnished the images of many. The powers and resources of the Self
Regulated Organisations were found to be wanting in a period of ultra
high growth, fuelled by the longest raging bull market in living memory.
The flood of new money was mistaken for a vote of confidence.
Additionally, the market crash in 2000 left big black holes in pension
funds on a scale that forced the legislators’ hands. After millions of
people had lost billions of pounds, regulation has been used as a device
to restore confidence by visibly tackling the sources of misdemeanors.
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50

“Recently, we acquired a
bank in South America with
a depleted deposit base.
But money started flooding
in, once we acquired it,
because of our global
standards and financial
controls”

“As the COO, I ensure that
I know who is accountable
for what we do. Regulation
provides quality
assurance”

“Regulation provides a
foot on the brakes once in a
while”

“HR legislation is not all
that bad: it provides a
template of good practices;
it enjoins us to think clearly
about things we take for
granted”

“You have to balance
enterprise against rules, as
in a bicycle ride. There’s
no choice”

Second, there has been a proliferation of new instruments – like
derivatives and hedge funds - which are traded across national
boundaries. Their complexity and opaqueness carry systemic risks
which no regulator can afford to ignore. Equally on the retail side, as
customers are increasingly enjoined to plan for their own retirements by
the Government, a variety of new products has emerged on the market.
Regulation has been used as a device to protect the unsuspecting
public.
Finally, rapid growth in the past has focused management time on the
front office activities to the detriment of sound governance and HR
practices. Regulation has not only provided a framework for identifying
these lapses; but it has also served to draw a clear boundary between
acceptable and unacceptable practices.
In sum, according to our post survey structured interviews with chairmen
and chief executives of 28 major finance houses, regulation has served
to remind the City that the old gentlemanly capitalism was a recipe for
disaster in the changing environment of the 2000s; it was time for a
radical change with new rules of responsibilities and accountabilities.
Thinking Aloud …
“Here, regulation is driving our new code of ethics in response to various
regulatory brush offs in the past. If you want to be the best bank in the world,
you have to have a code that runs with the grain of regulation. Our new code
has promoted behaviours that make us competitive and responsible at the
same time. We’re using the code as a competitive weapon and succeeding.
In HR, we have regular dialogues with line managers on the code and run
training events on its implementation. We engage them emotionally as well as
intellectually by building the code into the performance management process
on an incremental basis, starting with the most senior executives; duly
striving for a balance between carrot and stick.
In our investment banking environment, you are dealing with highly
individualistic entrepreneurial people in the front office. You have to ensure
that the code is a help; not a hindrance. This was one of the lessons learnt
from our previous failed attempts, which gave rise to corrosive cynicisms
from the staff worldwide. Now, our code is about intelligent application which
recognises that people at the sharp end need to see the tangible business
benefits of what we are doing.
The second lesson that we have learnt is that we need to have good role
models at all leadership levels in all parts of the business. Unless the
espoused behaviours are internalised by key people in their daily conduct,
they will be honoured more in breach than observance.
The third lesson is that behaviours alone are not enough. You need to put in
place systems and controls, like elaborate instruments in a pilot’s cockpit in a
jumbo jet; something that provides a check on what’s going on, whilst
providing an early warning of what’s in store. But we recognise that
situations often arise in business, where the choice is not between right and
wrong; but right and right. They give rise to dilemmas which managers need
to resolve through trained intuition, based on accumulated experience. You
can’t follow the laws blindly”
A Global Investment Bank
17

A Mixed Blessing

Regulation has generated specific benefits
In what ways, if any, has regulation helped to improve - or is likely to improve your
company's HR and governance practices?
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Raises aw areness of senior line managers on key HR issues
Encourages us to adopt best practices
Helps to overcome any resistance to improvements in HR practices
Enables us to put necessary processes and procedures in place
Encourages prudent governance practices

Has Improved

Likely to Improve

S our c e : LH RG S ur v e y

“Regulation reflects the
values of a civilized
society. It ensures that
nobody has an unfair
advantage over others”

“The law does help you
when you want to
handle very difficult
employees. Companies
can take collateral
damage but for
individuals, the damage
is total”

“Sarbanes Oxley has
crystallized what you’re
signing off in a public
document, not an
internal one. This has
made people at all levels
understand their new
role”

Although individual pieces of legislation have helped less than half of the
sample, as we saw above, collectively they have promoted some form of
improvements in at least three in every five institutions in our sample.
On the one hand, the bunching of so many items over a relatively short
time span has caused resentment, since it left inadequate time to digest
them.
Collectively, however, it has served to raise the awareness of senior
executives that the transition from the gentlemanly to regulated
capitalism carries reputational risk, not to speak of strategic or financial
risks; as the media relish every opportunity to discredit every instance of
wrongdoing in the City, no matter how small.
Clearly, the changing nature of activities in financial and professional
services institutions has made them ever more reliant on human
ingenuity than technical tools. No longer can they afford to treat
compliance and HR as yet other ‘autopilot’ activities. By putting sound
governance and people practices at centre stage, regulation has forced
prolonged and, as we shall see later, painful introspection.
As the last seven reports from the London Human Resource Group (see
the introductory page) have shown, HR practices in financial and
professional services have been improving since the free-wheeling days
of the mid 1980s, when the City’s labour market was severely overheated due to the combination of de-regulation and globalisation.
However, both the pace and scope of progress since then have been
incremental; in part because senior managers were more interested in
managing money than people; they often confused the buzz of markets
with leadership. The power of the school tie and old boy networks often
undermined enlightened attempts to have rational HR practices that
were fair, meritocratic and progressive. In some houses, HR was just
another Cinderella function.
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“You can’t avoid cost
and bureaucracy from
rules; nor can you deny
the benefits”

Not surprisingly, therefore, the initial reaction to some of the employment
laws has been positive: quite simply they have forced senior managers
to focus on people issues. As we shall see later, however, raising
awareness is one thing, doing something about it is quite another: there
have been numerous transitional problems.
One thing is for sure, though: there is widespread acceptance that the
FSA rules, for example, can potentially make UK one of the best – if not
the best - regulated economies in the world and secure an unassailable
competitive edge for London, as Europe’s premier business centre.

“As the business world
has moved from technocentric to peoplecentric, ethical
standards have come to
the fore”

“Legislation has helped
us to negotiate a
partnership agreement
with our union. It gave
impetus to better and
earlier communication
on major business
issues”

Indeed, some of the global universal and investment banks in our survey
have leveraged their fame as ‘best regulated banks’ in acquiring new
businesses, customers and locations. Their “licence to operate”,
interpreted in the broadest sense to include ethical business practices,
has undoubtedly raised the bottom-line.
As yet, unfortunately, they are a tiny minority. In this age of globalisation,
the challenge for the UK is how to grow this band of the elite few. Among
others, it means tackling the unintended negatives associated with
regulation.
Thinking Aloud …
Regulation is a pain but it can also generate real benefits. For example, the
FSA’s job profile requirement was hugely beneficial because it helped to
clarify and streamline our governance structure.
Before legislation on equality, there was no traction around our diversity
initiative. Now the CEO has thrown his weight behind it. Similarly, the new
pension laws helped us to improve the lot of part-time staff and those on
career break.
We don’t doubt the noble purpose behind these and other bits of legislation
on HR. But let’s be clear: social progress comes at a price.

“It’s good that
regulators in the UK do
impact assessments. In
the EU, this doesn’t
happen. So, the
compliance costs are far
in excess of original
estimates”

“If regulation becomes
too cumbersome, we
take the work
elsewhere”

Our costs have gone up. As an organisation, we need to do regular impact
assessments that identify costs as well as benefits.
I’m not sure how rigorous Whitehall’s assessments are. They don’t seem to
involve much consultation either before or after a law is passed.
For us regulation has increased the potential for litigation. And, for sure, we
are hit by it from time to time, incurring both direct and indirect costs in
terms of management time and missed opportunities. But we don’t have a
separate cost centre or the capability to simulate the indirect costs. So, it’s
hard to attach a cash figure to it.
Furthermore, we significantly delayered our management structure some ten
years ago in order to encourage enterprise and innovation. Thanks to
regulation, we had to put in controls whose business benefits are not so
apparent. We just have to accept them as an article of faith.
A Global Insurer
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Employment rather than governance legislation is
perceived as more harmful
Which specific items of regulation, if any, have harmed - or are likely to harm - your HR
and governance practices?
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Working Time Regulations 1998, 1999 & Amendments 2003
Data Protection Act 1998
Employment Act 2002
Information and Consultation of Employees Regulations 1999
Part-Time Workers Regulations 2000
Sarbanes Oxley Act 2002
Flexible Working (Procedural Requirements) Regulations 2002
Financial Services and Markets Act 2000
Employment Relations Act 1999
Management of Health and Safety at Work Regulations 1999
Has Harmed

So urce: LHR G Sur vey

“Pension Protection
Fund will fail because
half the houses are
already on fire”

“The 48 hour Directive is
flawed. It forced us to put
an opt-out clause in all
job contracts; far from
improving work-life
balance, it has distorted it
further”

“Rules on monitoring of
ethnicity and sexual
orientation are
unworkable. Apart from
real invasion of
individual privacy, we
can’t follow CRE’s
guidelines because there
are not many Black
English’ in Scotland”

Likely to Harm

A
Regulation has not proved a one-sided deal. Paradoxically, many of the
items have been viewed positively and negatively at once: positive in
raising the awareness of critical issues and designing appropriate
responses; negative in raising execution challenges and creating
adverse side effects. Here, we focus on their generic aspects.
Top of the list is the EU’s Working Time Directive, limiting the number of
hours that a staff member can work during a week. As financial and
professional services have become more global, the culture of long
hours has been the inevitable outcome: for example, the number of
telephone calls made daily by these institutions exceed those made in
the whole of 1985, according to statistics given to us in the interviews.
Technology has forced the pace on speed and frequency on dealings
between individuals, with no respect for the time of day or place of work.
In particular, front line staff and senior managers are forced to work
hours that exceed the 48 hour norm stipulated by the Directive. As a
result, most of them have opted out, with two consequences. First, the
culture of long hours has been legitimised. Second, a chasm has been
created between front and back offices. The Directive is widely ignored.
The other laws that have produced unintended outcomes are the
combination of the Data Protection Act, the Employment Act and the
Employment Relations Act. Under them, the number of discrimination
cases has grown exponentially; gender discrimination far more than the
racial one.
With the media going to town over the uncapped
compensation cases, involving high profile female executives, the
reputation risk has never been so high. The tendency is to write big
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“Gender
discrimination is
routinely thrown at
us; we have fewer
spurious claims on
race”

“Good compliance
directors are scarce,
they cost £400k a
year. The result is
we have not launched
a single OEIC product
in the UK”

“Thanks to
regulatory arbitrage,
the City’s top fund
managers are
focusing on Dublin,
Jersey and
Luxembourg for their
top product
innovations”

cheques with gagging orders, rather than face prolonged tribunals.
Furthermore, legislation has taken the head of steam out of numerous
enlightened initiatives designed to promote greater gender and ethnic
diversity amongst the workforce in the City.
On the Governance side, both the Financial Services and Markets Act
and the Sarbanes Oxley Act have come under criticism. The former
because although it espouses a principles-based approach to regulation,
the underpinning systems and controls make it far more rules driven
than the FSA claims. The latter because the elaborate sign offs required
by Clauses 302 and 404 are seen as imposing undue cost on well
governed companies and a tick box regime on others.
It is instructive to note, however, that two groups of respondents have
viewed all the above mentioned items of legislation as especially
harmful: those who, for one reason or another, have had problems with
the regulators or the ways in which they allegedly re-interpret the rules;
and those who are small or medium sized, finding the compliance costs
especially onerous. Be that as it may, it is worth emphasizing that, on
balance, the percentage of respondents finding regulation beneficial far
exceeds those finding it harmful by three to one.

Thinking Aloud …
Our past success owes a lot to a very entrepreneurial board. On the upside,
regulation has raised their awareness about the risks that they need to
manage as we grow rapidly.
On the downside, though, regulation has ensured that the mechanics of doing
deals are costly. For example, the recent Pensions Act has ensured that we
cannot do leveraged deals while the funding level in our pension fund is
below the watermark.

“People always
blame the referees.
But I think the laws
have gone too far”

Nor is it viable anymore to buy ailing companies with turn-around potential,
if they are saddled with big pensions liabilities. As a result, regulation is
killing deals and sapping management time: this psychological effect of things
we can’t do is detrimental to us and the economy in the long term.
Employment laws depersonalise relationships. By making things black and
white, they are making employer-employee relationship more transactional
and conflictual. Its impersonal nature drives many people to mental hospitals.
Is this what the laws are intended to do?

“Recently, a
manager suggested
elocution classes to a
staff member facing
customers regularly.
It soon degenerated
into a grievance
case”

The principles based approach is better, if it is backed by the ‘name and
shame’ approach advocated by the Higgs Code. As agents of change, difficult
questions at shareholders meetings are far more powerful than any
legislation. For individual boards, reputation risk is a major factor.
A Conglomerate
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Regulation has also created unintentional consequences
In what ways, if any, has regulation unintentionally harmed - or is likely to harm - your
HR governance practices?
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Introduces unnecessary bureacracy and hassle for managers
Takes up undue time and energy of senior management
Slows down day-to day operations
Makes managers more risk averse
Slows down decision making
Makes UK businesses less competetive
Directs business to less restricted countries, especially offshore
Limits initiative, innovation and enterprise on the part of staff
Causes talent loss by frustrating gifted individuals
Has Harmed

Source: LHRG Survey

“We do many off shore
products because it is
proving harder to do
product innovation in the
UK”

“There’s an enormous
amount of covering your
own back at every level
due to Sarbanes Oxley.
Most of regulation is
about appearances, not
substance. Our lawyers
and accountants shed
crocodile tears. But they
are laughing all the way
to the bank”

“As CEO, my biggest
headache is how we
control this business
without paralysing it with
too many traffic lights”

Likely to harm

Some of the key unintended consequences have already been
presented in the Executive Summary. Specifically, three sets of factors
have given rise to unintended consequences.
The first set relates to the familiar trade off between enterprise and
bureaucracy. Under this argument, by taking up undue amount of senior
management time, regulation has diverted attention from product
innovation and business development. Bureaucracy has stifled creativity
in what are veritable knowledge businesses where personal insights, gut
instincts and sound intuition differentiate winners from losers. The
processes associated with the FSA rules or performance management
associated with employment laws are perceived as overly bureaucratic
and restrictive: taking precedence over outcomes and making managers
more risk averse than their well tuned gut instincts justify. Talented staff
have left for pastures new, especially in the accountancy profession and
fund management.
The second set relates to the familiar rhetoric-reality gap. The whole
edifice of the UK legal system is based on common law characterised by
principles of common sense and underpinned by precedence throughout
history. Although the recent laws are couched in the same spirit, in
reality they are overly prescriptive in their implementation, especially the
FSA and Sarbanes Oxley rules. Reportedly, the rules may be intelligent
in design but not in execution. As a result there is a blind adherence to
the extent that the unintended consequences are more pronounced than
necessary.
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“We’re a small
company, so one
person’s flexible
working is another
person’s headache:
somebody has to do
the work”

“Maternity leave is a
complete nightmare in
a small business like
ours”

“In big redundancies,
we focused on white
males, because they
don’t go for uncapped
compensation”

That said, we encountered two schools of thought. The first school took
a more benign view that these are early days: to transform the clubby
paternalistic cultures of the past requires systems and processes
backed by appropriate sanctions that ensure right behaviours. This
school saw regulation as a first stage rocket to be followed by others in
order to create more ethical business cultures. Over time, it saw
regulation as merely providing a safety net. The second school took a
distinctly pessimistic view. It argued that rules have prevailed since the
time of the Ten Commandments, yet they have not prevented episodic
crises throughout business history. Too many laws merely serve to
institutionalise rules to the extent that human relations, sound judgment
and personal accountability become their unwitting victims; thereby
slowing down progress in the age of accelerated global competition.
The third set of factors giving rise to unintended consequences relate to
overall business competitiveness. For example, big fund managers are
reportedly switching product innovation to less restricted centres like
Dublin and Luxembourg.
In sum, desirable though the regulation has been in principle, its
implementation has not been problem-free in practice.
Thinking Aloud …

“Escalating costs have
resulted in 75% staff
reductions in the UK.
It’s cheaper to run this
business in Canada.
The Pensions Act has
proved the ultimate
death knell: our
contributions to the
pension protection
fund have shot up
tenfold because of the
new rules”

“In this business unit,
we have 9-15 auditors
for six weeks every
year. They go through
everything. They are
called the ‘business
prevention
department’”

“Has regulation
brought more
customers to the
market? I doubt it”

Regulation has enabled us to restate our values. It has created a tide of
change in all our HR practices. A lot of progress is evident in areas like
workforce diversity, performance management, grievance and disciplinary
procedures. On the downside, regulation has created a lot of bureaucracy;
some of it is procedurally daft. In one harassment case, we were caught in the
middle: both protagonists ended up filing a claim against us!
For 80% of the time, there are no problems; then something unexpectedly
blows up in our faces. Our worst nightmare is the enactment of regulation in
tranches at a time, instead of drip feed over time; allowing time to adapt.
Regulation on discrimination and unfair dismissal is badly drafted and
seemingly perverse. It encourages employees to go in to bat with their lawyers
who sometimes over-egg the situation. Under the impending legislation on
age discrimination, we will not be able to run targeted graduate recruitment
programmes. It’s also unclear how you can make an older employee
redundant.
Our line managers don’t understand the new subtle nuances around
traditional concepts like short contracts and work placement for young
people. In both areas, regulation has harmed the very people who were meant
to be the beneficiaries. We can’t take on someone for six months to cover
maternity leave; so we employ agency staff who are far more expensive. Our
managers are not enthusiastic about providing work experience for young
people because – under “duty of care” provision - they have to accept
responsibility for training, supervision, and H&S. Those who offer mentoring
support to school kids have to be checked out through a process that can take
six months. The ethos of voluntarism has been the key victim; as has the
spontaneity in human relations that underpin trust.
A Mutual Society
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On the whole, firms are well prepared to cope with governance
regulation for fear of losing the “licence to operate”
Which of these regulations apply to your business
and how prepared is your business to cope with them?
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Financial Services and
Markets Act 2000

Sarbanes Oxley
Act 2002

Applies to our business

Combined Code (Incorporating
Higgs' Reform) 2004

Prepared to a large extent

Operating and Financial
Review 2006*

Prepared to some extent

So urce: LHR G St ud y

* To be abolished, according to a recent Government decision

“Regulation can
disenfranchise customers
because of rising costs”

“Our attitude to law is ‘just
do it’. As a result, we’re
less nimble, more risk
averse”

“Like the final year salary
scheme, regulation has
killed off endowment with
profits policies. Far from
protecting the individual, it
has ended up doing the
opposite”

The problems cited on the preceding page have little to do with whether
financial and professional services institutions have been prepared to
cope with them.
In fact, the majority have been ready to cope with the elements of the
governace regulation that apply to them: ready in the sense of putting
processes and procedures in place as required by the appropriate laws.
According to our interviews, much the same observation applies to
employment legislation: for example, laws on data protection, works
councils, discrimination cases, pension liabilities, flexible working, and
maternity leave have seen the creation of internal structures to ensure
that individual employers are compliant with the law.
However, it is fair to say that the compliance infrastructure for
governance regulation has been far more elaborate and costly
compared to employment legislation. Also, overlaps between the two
sets are few and far between. If anything, there is more scope for
inconsistency than complementarity.
Taking the FSA regime as an example, it rightly emphasises that
businesses should have ‘hard’ and ‘soft’ objectives: what businesses do
is about money; how they do it is about culture, so the argument runs.
Not surprisingly, most of the financial and professional institutions have
a discretionary bonus system for staff that duly rewards financial
performance and personal behaviours. Discrimination legislation, on the
other hand, is driving businesses towards a formula-based system with
as little discretion as possible. This is because discretion requires
24

A Mixed Blessing

subjectivity that often gives rise to the perceptions of unfairness.
Formulas are, on the other hand, more transparent and mechanical.
“The old style regulation was
based on the view that
business life is uncertain. You
were trusted to do your best
and if things went wrong, you
lifted the manhole cover and
fixed them. Now that trust is
gone – every problem is a
management responsibility”

Another area of inconsistency concerns disciplinary procedures. Under
the FSA rules, misdemeanours by staff have to be dealt with by the
board of directors who have to take instant disciplinary actions. In many
institutions, this has meant violating the grievance procedure as laid
down by employment laws because the procedure can take an
inordinate amount of time. For example, in some houses, it has proved
impossible to fire fund managers who violated internal rules because of
the disciplinary laws; by right, the individuals concerned have continued
to be in the sensitive position of managing assets for months. For their
employers, gagging orders and large cheques have been not the first or
the last choice: often it is the only choice.

Thinking Aloud …

“In our partnership
environment, not everyone can
become partners. The new
Age Discrimination Act will
make it hard to exit these
people or those partners who
refuse to retire early”

There are similarities in the US and German approaches to regulation. Both
are rules-based; they differ from the UK’s principles-based approach, which
we prefer as a global bank. However, principles are normative; they involve
value judgement. That, in turn requires a strong basis of trust between the
regulators and the regulated – something that is taking a long time to
develop.
In the meantime, regulators’ influence has grown rapidly – in prudential and
governance areas - for four key reasons: customers have lost millions through
mis-sellings in the recent past despite a raft of self regulation; customers are
more educated now and have wised up to their rights; proliferation of ever
more financial products which require customer protection; and the growth of
cross-border business.
For us, prudential regulation is far less challenging than governance
regulation. We have long developed workable sets of risk tools for the former.
There are no similar tools for the latter; it requires experience and
judgement, which are hard to develop when the cult of youth remains so
powerful in banking in the City.

“The Sarbanes Oxley Act has
erected too many traffic lights
in this business”

“Yes, compliance does
improve the business. But
there has to be a balance
between risk and reward”

Although we espouse a principles-based approach, we recognise that it has to
be underpinned by controls and processes that comply with the letter of the
law. However, if we are to honour the spirit of the law, three conditions are
vital.
First, we need a loosely worded regulation that allows flexibility in
interpretation within the unique cultural environment of individual
businesses. Second, this has to be backed by ever-growing collaboration
between regulators and individual businesses; both at the design and
implementation phases. Third, staff at FSA and Whitehall need a far deeper
understanding of how the subtle nuances and intricate subtleties of business
cultures deliver values that are central to regulation. Their current approach
is oriented more towards systems and controls that are measurable rather than
values and behaviours that are observable. As such, it has an implicit tick box
bias.
A Universal Bank
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3 A Principles Based Approach:
How do we go from rhetoric to reality?
“Our faith in risk management encourages us to take risks we otherwise
would not take. On most counts that is beneficial.
But we should be wary of increasing the total amount of risk in the
system. Research shows that the security of seat belts encourages drivers
to behave more aggressively,
with the result that the number of accidents rises even as the seriousness
of the injury in any one accident may diminish.”
Peter Bernstein
Harvard Business Review March-April 1996

Overview
Interview quotes:
“We need a brave regulator
who can tolerate the
ambiguity that goes with the
principles-based approach.
There is no large body of
case law that can guide us
because much of the
regulation is of recent
origin”

“A risk-based approach
requires leaders to be
custodians and arbiters of
values. They must recognize
that it’s one thing to have
well-espoused values; quite
another to make them work
on the ground. It requires
fewer rules, more whistle
blowing and a mechanism to
escalate rapidly reported
wrong doings, backed by a
system of rewards and
sanctions”

A number of actions have been taken in the last two years, or are likely
to be taken in the next two years, in order to develop a principles-based
approach; one that encourages staff to observe the principles of
regulation through an unusual amount of common sense, using controls
and systems as a safety net.
In the financial and professional services, this approach has relied on a
blend of four sets of tools: two ‘hard’ and two ‘soft’. The hard ones aim
to follow the letter of the law; focusing on systems and controls that
encourage the desired behaviours. The soft ones, in contrast, invoke the
spirit of the law; focusing on business values and personal behaviours.
Together they create a culture of compliance: ‘the right way to do things
around here’. Starting with the principles of law, it ensures that corporate
values are aligned with them; duly defining what is right and wrong. They
are then embedded in individual behaviours; and reinforced through
systems and controls.
Hence, regulation has required financial and professional services
institutions to do two things: ensure that their corporate values are
aligned with the principles of law; and implement the appropriate
systems and controls to ensure that these values are duly observed in
personal behaviours.
The key points emerging from this section are:
o ‘hard’ and ‘soft’ tools are being used to create a compliance culture

“Regulators want certainty
which is contrary to human
nature. As a nation, we are
becoming risk averse just
when the Chinese and
Indians are taking risks”

o however, there is more interest in ‘soft’ tools, since institutions are
keen to rely on individual responsibility more than overt controls

o this preference reflects their desire to minimise the unintended
consequences of regulation, on the one hand; and maximise the
intelligent application of laws, on the other

o however, a step improvement in HR capability is vital for achieving
these dual aims.
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A number of systems and controls have been put into place

What actions are being taken by your business to improve systems and controls to
improve risk management?
% of respondents
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All managers have clear accountabilities and are assessed accordingly
Risk management function is properly resourced
HR & Compliance departments work closely
The structure is regularly reviewed in line with our changing risk profile
All job descriptions reflect risk management roles, where appropriate
Our organisation structure allows senior managers to focus on all risks
Delegation of principal accountabilities is centralised and monitored
HR managers are encouraged to do regular regulatory risk asessments

Last two years

Source: LHRG Survey

“Here, we have checkers
checking the checkers,
while we are trying to
inculcate a culture of
service excellence and
high performance. We’re
inadvertently moving
from a relationship-based
business to a transactionbased business”

“Our revenue generators
in the front office are very
powerful; they own their
own brand. Without
legislation, they are hard
to control”

“The FSA are not too
dogmatic as long as you
have policies, processes
and systems that prevent
problems occurring, and
remedies when they do
occur”

Next two years

The first of the ‘hard’ tools involves actions that aim to implement the
systems and controls recommended by the FSA and also implicit in
other governance and employment legislation.
Their main thrust is directed at structure, systems and accountabilities in
line with the adopted risk profile. The profile, in turn, rests on the
judgment about relative reliance on hard and soft tools: how much to rely
on visible controls and systems on the one hand; and how much on
normative values and behaviours, on the other.
Hard tools serve to mitigate some of the reputation and financial risks
arising from failure to comply. Soft tools serve to cope with the residual
risk; the so-called unsterilised risk. There is a clear trade off between the
two sets.
In this context, reliance on systems and controls focuses on three areas:
structures, processes and accountabilities.
Taking them in turn, it is clear that more than three in five institutions
review their organisational structures regularly in line with changing risk
profiles, allowing senior managers to focus on all risks. Within the
structure, some three in five institutions also have a dedicated risk
department that assesses, mitigates and monitors all risks, including
operational risk associated with governance and employment issues.
Furthermore, one in two institutions also ensure that all job descriptions
reflect risk management roles, where this is appropriate. The aim here is
to ensure that risk management is part of the everyday job, not an addon.
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90

“On employment
regulation, we need a
pause to digest what we
already have; it is
impossible to develop a
strategic HR approach to
regulation because there is
not much time between
each bit”

“New laws usually produce
a favourable impact
initially by providing a
template for good
practices; but over time,
they stop us getting better
because regular form
filling institutionalises the
old ways”

Finally, accountabilities for risk management are defined, assessed and
monitored in at least one in two institutions.
On the downside, however, no more than one in three institutions
encourages their HR managers to do regular regulatory risk
assessments. Although the number is likely to double over the next two
years, it is clear that the pace of progress towards a risk based approach
to regulation is slow, as we saw in the Executive Summary (themes 4 &
5). It will remain slow, unless HR executives develop their own tools that
impact on values and behaviours. We return to this point in Section 4.
For now, it is fair to say that HR executives’ dominant attitude to laws is
one of full compliance rather than intelligent application due to two
contributory factors: the sheer volume of regulation and the newness of
the risks they pose.

Thinking Aloud …
Regulation reminds our brokers when they are flying close to the wind.
That’s essential because most of them rapidly unload their ethical qualms on
their bosses, like reverse water falls.
Formal structures à la FSA are fine; but we also need informal structures
where brokers and other top fee earners constantly interact with their
bosses. Like multi-lingual people, they should be able to adapt their
approaches and mindsets to fit different situations.
It is up to business leaders to identify core ambiguities in their businesses
and offer guidelines. But at the end of the day, fee earners have to accept
accountability for their actions.

“If a portfolio manager
knows that s/he is on an
exit path, s/he could cause
considerable damage.
Often, it is unwise to
embark on a disciplinary
process. So, we just write
the cheque in order to
avoid the bad publicity”

Under a principle-based approach, there should be absolute clarity on
where the buck stops; otherwise, the blame culture will be rife.
That is only possible in a culture of leadership: one where leaders set the
goals and their rationale; leaders then ensure that the right people are in
the risk-oriented jobs; leaders lay out expectations for these people through
a performance management system; leaders incentivise the right behaviours
and confront the unacceptable ones; and monitor all risks regularly.
The City is slow to develop such a culture.
This is for two reasons. Our business environment changes rapidly such that
strategic opportunism – intelligent ad hocery - is the name of the game.
Huge amounts of event, or even crisis management, is not unusual. That is
inherent in what the City does.
An Insurance Broker
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Actions have also been taken to improve the suitability of key people

What actions are being taken by your business to improve the suitability of its people?
% of respondents
0

10

20

30

40

50

60

70

80

The incentive system relies on 'hard' and 'soft' areas of performance

Full due diligence is done on people appointed to higher risk jobs

Regular on-going suitability review's are done

Competence paths and training are mapped in risk-oriented jobs

Managers at all levels are set 'hard and soft' performance objectives

Managers are encouraged to get the 'bad news' out fast

Risk management skills are criteria in the appointment process

So ur ce: LHR G Sur vey

Last t wo years

Next t wo years

“The best way to
minimise the regulatory
risks is to ensure that
the recruitment process,
the grievance procedure
and the performance
management system are
transparent, fair and
sensible. The bulk of the
problems come from
these three areas”

The second set of hard tools has focused on assessing the suitability of
staff to perform various functions under the approved persons guidelines
from the FSA as well as other internal guidelines for people involved in
risk oriented jobs.

”Although well
intended, performance
management processes
can be punitive, not
corrective. Getting
across a harsh message
to a subordinate without
causing loss of selfesteem is a rare art.
Most line managers
don’t have it”

The same proportion also continues to do on-going suitability reviews to
ensure they remain fit and proper for the task in hand.

“Redundancies are
mostly voluntary; that
means only good people
leave. When we have
had to fire low
performers, they have
filed stigma cases
against us; one claiming
£2.5 million!”

They have focused on suitability criteria, regular reviews and
performance management.
Taking them in turn, more than one in two institutions do proper due
diligence on people appointed into risk-oriented jobs.

More than one in three institutions also ensures that managers’ key
performance indicators have a balance of hard and soft objectives; with
risk management appearing on their report cards. Managers are also
encouraged to get out the ‘bad news’ fast so that appropriate actions
can be taken.
On the downside, less than one in three institutions has clear
competence paths and appropriate training for people in risk oriented
jobs. Barely one on four institutions use risk management skills as
criteria when assessing people suitability.
This corroborates what was highlighted in the Executive Summary: risk
management is a new and recent pre-occupation for HR executives.
Accordingly, financial and professional services institutions have found
controls, systems and suitability criteria more effective in complying with
regulation because HR’s role in identifying and assessing residual risk
has been modest so far.
30

A Principles Based Approach

90

“Our top revenue earners
don’t like their roles
narrowly defined because
that constricts their client
facing activities, which
they like. Also, when they
leave, they take
relationships with them.
It’s hard to have difficult
conversations with these
prima donnas”

Thinking Aloud …
As a successful fund manager, we have grown rapidly in the last ten years; regulation
has forced us to pause and look at our controls and people: we have better mindset
disciplines on governance issues. We are starting to get a better balance between
innovation and risk.
Employment legislation has improved HR processes. But on the downside, regulation
has exaggerated the discrimination issues, leading to a high profile case that seriously
set back our highly publicised initiative on recruiting more women, minorities and gay
people into significant roles.
Regulation is about leadership: Enron had a code of ethics but no role model leaders.
It requires a culture where leaders instinctively know what is right and wrong.
Our risk based approach is simple: at the recruitment stage, we look out for people
who fit into our code of behaviour. The code is also embedded into our performance
appraisal and incentive systems. We also ensure that the interpretation of the code
takes into account the context in which people act. Finally, we have a leadership
development programme which, amongst others, highlights dilemmas that the code
gives rise to in different situations and how to deal with them.
Here buccaneers are often feared because they are visible and successful. But they
understand the risks of not adopting the code.

“Sarbanes Oxley has
ensured that 70% of any
CEO’s biggest item is
control”

Most people here are driven by greed and fear. They instinctively stretch the
boundaries of ethics. Many have a ton of money in their bank accounts; so they can
afford to show two fingers to us. Regulation has served to remind them that the grass
is not greener on the other side. The challenge for us is to produce a performance
management system that impacts on their behaviours as much as motivation, in non
hierarchical flexible structures.
The principles based approach works under three conditions: a leadership that
believes in values, while ‘watching the back door’; a business that equates regulation
with success in the global marketplace; and HR professionals who are courageous
enough to make risky decisions rather than run into the arms of lawyers every time
there’s a problem.

“Compliance people are
like plumbers playing
around with stopcocks”

Our HR people fall into two camps: technical, deciding policy; and generalist,
executing it. Both have a bad track record; both are paranoid about getting things
wrong. Neither has much frontline business experience. So, blame culture is rife. For
example, the FSA’s N2 turned us into a police force until people’s understanding
improved. The process could have been less painful if HR had more credibility with
the business.
Managing risks means stretching your imagination not your integrity. Regulation has
helped us to have an honest constructive dialogue with line managers which was not
possible before. We had many grievance cases as we restructured. But we’ve never
gone to tribunal because senior managers neither have the time nor the inclination.
We have our regular town hall meetings, so our works council has not been onerous.
A risk based approach requires knowing and managing three key risks: strategic,
financial and reputational. In each case, be draconian about execution and then
ratchet down.
A European Fund Manager
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Actions are being taken to implement a
principles-based approach to regulation
Which of the following actions have been implemented by your business in the last 2
years to promote a principles-based approach to minimising the risk; and which ones are
likely to be implemented over the next two years?
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Enhancing HR business partnership
Ensuring that the business and HR strategies evaluate all risks
Showing respect for individual employees views
Putting ethics at the heart of the business and all HR practices
Key risks are identified and communicated in a manageable way
Providing risk management training to all relevant staff
Spelling out the minimal acceptable standards of behaviour
Recruiting or training HR professionals who are business savvy
Reinforcing the message that regulation is an opportunity, not a threat
Ensuring that the HR function's KPIs cover all relevant regulations
Promoting entrepreneurialism/innovation within clear risk parameters
Providing an independent oversight of all HR activities
So ur ce: LHR G Sur vey

“As a FTSE 100
company, the most
positive lever for
change is challenging
questions at the AGM
rather than regulation;
loss of face is a major
driver of positive
change”

“In the end, it all
depends upon the type
of people you recruit
and the culture that
hardwires them to do
the right things”

“Here, what people do
is about money. How
they do it should be
about culture”

Last 2 years

Next 2 years

When it comes to the soft tools, a series of actions are being taken
– with more in the pipeline – by the majority of respondents.
Holistically, they centre on three areas: values, communication
and people.
Taking them in turn, around three in five institutions are putting
ethics at the heart of their businesses, duly spelling out
acceptable standards of behaviours’, and showing respect for
individual employees’ views in situations of ‘whistle blowing’ or
conscientious objections.
The key risks are identified and communicated by around three in
five institutions; a further one in three also actively promotes
innovation within the identified risk parameters, duly emphasising
that creativity and control don’t have to conflict in an ethical
business environment.
On the people side, over one in two institutions are trying to
improve the quality of interface between HR managers and line
managers, fostering an ethos of partnership rather than silos.
They are also recruiting HR people who are business savvy or
training them to become so.
32

A Principles Based Approach

“Senior managers are
frozen in the headlights
when called in for FSA
investigations”

“We need a strategic
approach to managing
residual risk. That means
a root and branch look at
our culture and the
underpinning incentives”

“N2 was taken very
seriously, being driven by
the FSA. This cannot be
said about the employment
legislation”

In sum, the emphasis is on promoting values and creating the
necessary HR capability to ensure that values are implemented in
day to day activities.
Conspicuously though, less than one in five institutions now have
in place an independent oversight of their HR function – a number
that is likely to more than double over the next two years.
One of the points that was repeatedly made in our post survey
interviews with Chairmen, CEOs, HR professionals and risk
managers was that values are an abstract concept; more
observable than measurable.
In order to move towards a values-based approach that reduces
bureaucracy, the strength of corporate culture is vital. However,
when it comes to inspections by regulators, the focus is more on
controls and systems and less on values and behaviours.
This is partly because inspectors are not well versed in assessing
the cultural climate in different businesses and partly because
institutions don’t do rigorous cultural audits themselves. The
current generation of staff surveys goes some way but they tend
to skirt around sensitive issues.
Thinking Aloud …
The more ‘rules driven’ you are, the harder it is to adopt a principles-based
approach. In this accountancy practice, we would highlight four things we have
done to move towards such an approach.
First, we have implemented values in partnership and staff behaviours: values
such as respect for people, integrity and trust. Second, we do 360 degree
appraisal for partners each year and senior managers every two years to assess
how values are incorporated into behaviours. Third, we provide a lot of
opportunities to develop people management skills to these two groups who
comprise a quarter of our staff. Fourth, we have KPIs on people issues that not
only govern our practices here but they also get people thinking about our
culture. For example, when half of our graduate trainees are women but only a
fraction go on to become partners, our KPIs make people realise that something
needs addressing.
From our own experience we know how a problem with regulators in one part of
the business outside the UK can have the potential to have a much wider impact.
Never mind how good your controls are, there is always the possibility of human
mis-judgement in a people business. That’s why it is critical to combine a
principles-based approach with a control-based environment. Business is about
recognising and managing your risks. Values are a compass that guide us to
intelligent risks. Here, HR’s role is an enabler of the values but the ownership
must be throughout the business.
A Global Accountancy Practice
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Behaviours consistent with the principles-based approach
are also encouraged
Which of the following actions have been implemented by your business in the last
2 years to implement management behaviours consistent with a principles-based
approach and which ones are likely to be implemented over the next two years?
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Providing a safety net for whistle-blowers
Confronting unacceptable behaviours and dealing with them
Raising awareness of the vital role of brands and reputation
Linking all leadership behaviours with espoused business values
Training managers to become more HR savvy
Giving open, honest and real-time feedback
Promoting 'big-picture' understanding for HR and line managers
Having ethics/values champions as role models
Using mistakes as powerful learning tools
Networking extensively - internally and externally
Shaking complacency
Training managers to be entrepreneurial and self-regulating

Last 2 years

Source: LHRG Survey

“As the chairman, I
ensure that all
misdemeanors are
reported to me: I
ensure that nobody is
indispensable in this
bank anymore”

“We take our values
seriously; they are
built into our code of
conduct which is
translated into eight
languages: if people
fail to observe it and
end up contravening
the law, we take
serious action”

Next 2 years

The last of the four tools covered in this section concerns behaviours
that are in line with the spirit of regulation as well as the espoused
business values. A range of actions again have been taken in the last
two years, with many more likely over the next two years..
These centre on unacceptable behaviours, training and role models.
Taking them in turn, more than two in three institutions provide a safety
net to whistle blowers, confront unacceptable behaviours, and deal with
them. Leaders at all levels are particularly made aware of brands and
reputation as the key determinants of an institution’s market value.
Ethical behaviours are promoted as a source of intangible assets that
feed into a company’s market worth.
Managers are also made aware of people issues and risks through
regular training and open honest real-time feedback. Mistakes are
treated as learning tools, while extensive networking with colleagues
inside the organisation, and with peers outside it, is encouraged.
One in three institutions also has ethics champions as key role models
for others to emulate. These are people who are values-driven and
business-driven in equal proportions.
That said, less than one in five has special programmes that train
managers to be entrepreneurial and self regulating. Time pressures are
one factor. The other is the power of legacy thinking: those who cut their
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“We have a wise
people committee who
monitor reputational
risk. Our staff also
has a hot line to the
audit committee to do
whistle blowing”

working teeth in the turbo charged environment of the 1990s find it very
hard to thrive in a regulated environment. It is perceived as sterile:
devoid of self esteem, trust, enterprise and initiative. Headlong growth
in hedge funds and private equity boutiques worldwide are examples of
the restructuring forced by regulation within large houses. Regulatory
arbitrage, thus, has not only worked between countries but also between
industries within the finance sector.

Thinking Aloud …
“Whistle blowing is a
double edged sword;
managers want it to
reduce risks: but it’s
also a sign of
management failure”

Employment legislation is merely redressing the laissez faire approach of the
Tories. It has made hard headed business people aware of HR issues. On the
downside, however, there’s a constant tranche of new measures which makes it
impossible to develop a strategic approach. HR is seen as a policeman. This is
inevitable, unless managing regulatory risk is on every manager’s report card.
HR must learn to engage with the line, understanding its challenges, evaluating
the options and presenting recommendations.

“As chairman, my task
is to make managers
realise that they can’t
pursue narrow self
interest at the expense
of the broader
interests of this firm”

Risk management is about the art of the possible. It requires you to understand the
heart beat of the business. You can’t do it without previous experience in the
business.
For HR, that means learning via job rotation, immersion programmes, sitting next
to Nelly and practical stretch assignments. Sadly, the vast majority of people on
the business side don’t want to work in HR due to its image problem.
We need three actions to prevent risk management becoming another fad: an event
to set the agenda on risk for front and back offices alike; appointment of a risk
specialist in HR; and risk management on every manager’s scorecard. There are
too many bright young people in the business with no training in risk management
at all.
A Law Firm
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4

Control in the Age of Empowerment:
How Should People Risks be Managed?
Things that count, often can’t be counted.
Things that can be counted, often don’t count.
Albert Einstein

Overview
Interview quotes:
“The paradox of regulation is
that, on the one hand, it
reduces the need to use your
judgement; yet it does not
provide answers to non-runof-the-mill problems which
require judgement”

“We are a best practice
company. For us, regulation
is no more than codifying our
practices”

As we saw in the Executive Summary, most financial and professional
services institutions deploy a variety of approaches to managing
enterprise risks, comprising:
o prudential risks: covering activities such as trading, investment,
brokering, lending and underwriting
o governance risks: covering activities such as routine operations,
boardroom composition and decision making, and people
management.
Medium and large institutions typically produce a quarterly report on all
enterprise risks, duly highlighting the nature of the risks, the actions
taken to mitigate them, and the scale of residual risk. The more positive
the internal culture, the bigger the residual risk.
But as we see in Section 3, only three in every ten institutions do regular
risk reviews on people practices: partly due to the relative newness of all
the major legislation; and partly because most HR professionals have
yet to acquire the necessary expertise in risk management.
Accordingly, this section provides an overview of:

“Remember that business sees
every process as road blocks;
some staff abuse the system by
giving incomplete facts or
stories”

“We can’t quantify the risks
associated with legislation
because there is no history of
things going wrong here; we
rely on intelligent guess
work.”

“HR needs to understand the
law and yet have the ability to
think outside the box”

o measures that are being used to assess the overall impact of risk
management activities that are undertaken
o methods that are used in resolving problems that arise from the
implementation of recent governance and employment regulations
o the tools that are widely regarded as beneficial to managing risks
associated with these regulations.
The key messages that emerge from this section are:
o a variety of measures are used to assess the overall impact of risk
management activities, ranging from independent certification of
processes to analysis of data on outcomes. As yet, no substitute has
been found for personal judgement: it reigns supreme
o across the wide spectrum of governance and employment regulation,
when problems arise, they are resolved by lawyers and senior
executives, reflecting greater reliance on systems and controls. HR
managers’ influence is somewhat restricted to employment laws
o to be the ‘keeper of the keys’, HR executives need to master the art
of risk management, become more familiar with its underlying
approaches, and acquire the necessary expertise. In sum, they need
to be far more business and people savvy than they are currently.
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The risk management systems are regularly reviewed and certified
Which, if any, of the following measures does your business use to assess
the impact of its risk controls on governance and HR?
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Regular internal reviews
Audit and certification by external consultants
Audit and certification by internal consultants
Staff turnover rates: short term
Number of grievance and disciplinary cases
Staff turnover rates: long term
Number of court or employment tribunal cases
Absence rates
Staff dismissal rate
Approval by external corporate governance bodies
Achievement of external awards on business excellence
Health and safety record
Approval by shareholders
Source: LHRG Survey

“Management has to take a
calculated risk on
regulation; it’s their job.
There are no templates;
each company has to
construct practices
appropriate to their
culture”

“Risk management is an
art, not a science”

Regulation is but one of many factors giving rise to reputational risks.
So, when it comes to risk management, financial and professional
services institutions typically adopt a holistic approach that covers all the
risks and their respective sources. Indeed, regulatory risk is but one of
six categories. The others are: market risk, credit risk, underwriting risk,
liquidity risk and enterprise risk. Different functional areas follow a
methodology, agreed at the centre, to assess risks in their areas and
design measures to mitigate it. The centre then monitors the key risk
indicators on a monthly or quarterly basis.
In a minority of institutions where people risks are covered as a part of
this holistic process, the tendency is to assess all their sources, not just
legislation. The outcomes rely on an eclectic approach that blends
qualitative reviews with quantitative measures.
By far the most widely used methods are independent audits followed by
certification by external and internal consultants.

“Our bankers are good
bankers, not good people
managers. They need a lot
more training”

The other most widely used approach relies on monitoring data on key
indicators like short term staff turnover rates, tribunal cases, absence
rates and dismissal rates.
Around two in five institutions also rely on approval by external corporate
governance bodies and business excellence awards from well
recognised external sources. The Sunday Times 100 Best Employers
award is highly coveted as a certificate of sound employment practices.
Investors in People is another such award.
One thing for sure, though: in the area of governance and employment
laws more than elsewhere, the reliance on personal judgement, backed
by an unusual degree of common sense, is overwhelming. Each
situation or each case is deemed unique, with its own sequence of
events and congruence of factors creating it. Context is vital, as we shall
see later on.
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Thinking Aloud …

“We have a fire-fighting
culture. So senior
managers are constantly
doing events
management. HR and
compliance usually sweep
up after bad decisions”

Risk management is not about being risk averse or going for zero risk. It’s
about assessing how much risk you can take and at what costs and benefits. It’s
about learning to make the right calls and assessing the likelihood of things
going wrong. It’s about identifying residual risks and managing them: the more
positive the culture the easier it is to cope with residual risk when values,
rather than controls, drive behaviours.
To construct our risk profile, we get groups of managers across businesses to
articulate what risks we face, their likelihood and, if unmitigated, their
consequences. This goes through several iterations. Once in a while, we also
identify through this process 50 major events which can threaten our entire
franchise.
These exercises help us to generate consensus on who needs to do what; and
what residual risk we can live with. We validate the proposed actions through
internal audits. We also use leading and lagging indicators of risk: the leading
ones sound the alarm bells before the event; the lagging ones show how
effective our actions have been after the event.

“Our HR is not au fait
with FSA rules. It’s like
being in the oil business
and not knowing the
health and safety rules”

Risk management has to be holistic: it has to cover the whole enterprise. It
should ensure that there are competent people on the ground, with well defined
roles, responsibilities and authority. You also need people who go through the
process and come out with options; thereby minimising the blame culture.
An Independent Broker

“Processes and systems
provide nominal controls.
Real controls come from
frequent face-to-face
encounters where people
share their anxieties and
ideas”

FSA has had a positive impact on sales and trading in equities. It forces
people to first protect the client interest, then the employer’s interest and then
their own interest. This is a sea change from how things were ten years ago
when I joined this bank.
The same cannot be said for labour laws: a growing proportion of staff is using
them to embarrass us. Our reputation is often held to ransom. We usually
settle quietly with a gagging clause. No data is kept because there is no
separate cost centre for pay-offs. We also use ACAS, whenever possible.
We minimise the regulatory risk by doing a detailed assessment and
documenting everything which shows that we have honoured our entire
obligation. Based on the works council directive, we also have an employee
forum where difficult issues are raised; notably with a higher representation
from back office than front office staff. Still, it’s quite a culture change for our
bosses.
HR’s ability to manage risks depends upon how well we are trusted. That
means we need to be credible, reliable and available; we must put the interest
of the business above our own.
A Global Conglomerate
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Resolving the problems in implementation involves lawyers, senior
executives and HR professionals working in partnership
When problems arise from the implementation of regulations,
how effective are the following mechanisms?
45
40

% of respondents

35
30
25
20
15
10
5
0

Relying on
Relying on the Relying on inexternal lawyers executive team house lawyers
for guidance

Large Extent

Relying on HR
to be "the
keeper of the
keys"

Using
Relying on nonmanagement exec directors
forums: formal
and informal

Some extent

Relying on
personal
networks

Not at all

Source: LHRG Study

“The media prefers to
report a simple lie than
a complex truth”

Whenever problems have arisen in the application of governance and
employment laws, the dominant tendency has been to rely on external or
internal lawyers or senior management to resolve them. At best, HR’s
role as ‘the keeper of the keys’ is limited to employment laws; at worst,
this role has yet to evolve.
In turn, this corroborates two points made in the last three sections.

“The key role of a risk
manager is to have
practical expertise on
the subject, sound
knowledge of the people
you face off, and the
ability to execute your
ideas”

“HR has a high
turnover. They deal
with arrogant front
office people who ask
the impossible, to be
delivered yesterday”

First, these laws have involved putting in place a new infrastructure of
systems and controls in the first instance.
For HR managers, the dominant instinct has been to implement laws
without assessing the extent to which the existing systems can be
adapted to comply with the spirit of these laws. The tendency has been
to bolt on the new legal infrastructure to the old HR framework; rather
than adapting the framework.
Second, senior managers regard compliance as the best way to manage
reputational risk. The public sign-offs required by the Sarbanes Oxley
Act, the periodic visits from the FSA, and the lengthy appearances
required by the tribunals – all backed by an ever more intrusive media have fostered a strong compliance mindset at the top.
Hence, if the HR executives appear slow in moving towards a risk-based
approach that requires a more intelligent application of the laws, then
that is partly due to a strong risk aversion on the part of their bosses;
partly, the bunching of numerous laws over a relatively short period; and
partly, the inexperience of HR professionals in developing the approach.
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“I don’t read
legislation. But I work
with our internal
lawyers and form a
helicopter view of the
terrain. I know that
lawyers are always risk
averse; so, I use my
judgement more often
than not”

“A risk controlled HR
function needs to be
visible; have line
experience; and develop
credibility to make
judgement calls. Only
then will the business
listen and take advice”

“Our HR had a huge
interpretive task,
converting all the FSA
guidelines into day-today processes; it
enhanced HR’s
influence”

“Client relationships
are time limited, so
longevity is a
disadvantage in HR.
People also go native
and cease to challenge
the status quo”

In our interviews with senior HR managers we found that around 70% of
them had not been directly involved in the implementation of the FSA
regulations on approved persons, training and competency. Compliance
departments were in the driving seat.
Elsewhere, however, HR played a key role, exercising judgment that
eschewed box ticking, providing clear rationale, developing tactics for
mitigating the resulting risks, and having fall back positions. Among
others, they have focused on three areas attracting the bulk of litigation:
recruitment, grievance and performance; in each case, defining
objectives, a fair assessment process, success criteria, and key
accountabilities. They have also highlighted the potential ‘grey areas’
and developed tactics to deal with them.

Thinking Aloud …
Here, we now have a separate central risk management department. Every
operational area is required to identify risks and take actions to mitigate
them. Risk management is part of everyday lingo. In all areas of HR –
recruitment, retention, training, performance management – we identify
risks and deal with them by mandating actions from the centre. Legislation
has helped HR to be more assertive and business facing at the same time.
As the ‘keeper of the keys’, HR now wields more power. But with power has
come new responsibilities. So, HR has had to be more business savvy in
order to earn the necessary trust. Going from a laissez faire approach to one
where line managers are much more accountable about people issues has
meant that HR has had to do four things: put the essential controls in place;
identify the residual risk; implement the options for dealing with it; develop
the art of persuasion.
Our HR-business partners model eschews elitism and encourages a constant
dialogue with line managers in which problems are flagged and solutions
are jointly agreed without tortuous committee meetings or e-mail traffic.
HR-business partners are developing relationships skills that overlay their
technical expertise. They understand the challenges facing line managers
and help implement solutions that are risk controlled on the one hand and
business enhancing on the other. The key challenge for them is how to stop
going native and remain independent of their business partners.
These skills are in acute shortages in the City. Many HR folks cut their
working teeth in the old ‘officer model’ to the extent that they have neither
the big picture business understanding nor the influencing skills that
underpin a sound approach to risk management. A principles-based
approach to regulation requires not only a strong positive culture, with
clear norms of personal behaviours that are displayed in day to day conduct.
It also relies on people who enjoy credibility with line managers.

A European Insurance Company
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What went wrong in highly publicised tribunal cases?

GOOD INTENTIONS:

• Clear criteria

• Rational choices

• Impressive credentials

HARSH REALITY:

vs

don’t work in

different contexts

don’t apply to

difficult dilemmas

personal effectiveness

don’t mean

• Process management

is not the same as

• Surface impressions

conceal

complex personalities

• Impulsive responses

suppress

considered judgement

expectations management

S o u r c e : LHR G Study Interviews

“To line managers,
much of employment
regulation involves
paying ‘protection
money’”

“For HR, the scope for
developing a
principles-based
approach is rather
limited because the
espoused principles
are couched in
normative language
that involves value
judgements and heated
debates. Hence, unless
we have credibility
with line managers,
our actions are often
challenged”

Some of our interviews involved top executives whose institutions were
engaged in protracted high profile tribunal cases in the past three years.
In most cases, appropriate systems and controls were in place; yet the
outcomes were damaging – reputationally as well as financially.
With the benefit of hindsight, they identified two sets of contributory
factors.
The first set focused on the scope, volume and ambiguity of legislation.
Not only was a lot of legislation compressed in time; there was also a lot
of ambiguity in it. In particular the EU legislation on business conduct
and employment was made more burdensome when written into British
laws, with much more verbiage added to them in order to elaborate them
in the local language.
The second set focused on the way in which legislation has been
implemented at the workplace. It has been far from easy because its
‘one size fits all’ approach produces answers that are inappropriate in
most situations. In this context, two key lessons have been learnt:
o subjectivity often supersedes rationality: seemingly clear sets of
legal criteria are rendered defunct by the power of uniqueness;
criteria need to be flexible in order to take account of the prevailing
contexts. Besides, rational choices don’t apply to difficult dilemmas;
often managers have to choose between ‘right’ and ‘right’; or ‘wrong’
and ‘wrong’. For example, with grievance cases, sound compliant
processes did not prevent major internal disputes largely based on
subjective perceptions and normative expectations. Process
management is not the same as expectations management.
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“Whether a judgement is
right or wrong is a matter
of hindsight. So, you
must learn to demonstrate
to your stakeholders that
you have a process that
allows you to make an
infomed assessment of
risks. Always identify
practical alternatives to
gain credibility”

“The paradox for HR is
that to have a risk-based
approach to regulation,
you need experience; but
many have no experience
because of the newness of
legislation”

“Many informal
conversations are
narrated in tribunals. So,
now we keep a detailed
paper trail of all our
grievance cases.
Legislation has increased
our HR costs by 15%”

“Despite a strong team of
in-house employment
lawyers, we end up with 5
tribunal cases a year. We
don’t want to be seen as a
soft touch employer; but
we only fight the cases
that we are sure of
winning”

o impressive credentials often mask complex personalities:
individuals put into senior positions from which they mounted legal
claims often had glowing CVs and impressive appearances. In some
cases, these were accepted as proxies for personal effectiveness.
Their complex personalities only surfaced when the disputes
escalated. This misjudgment made the course of further litigation far
more uncertain. Impulsive responses are not the same as considered
judgement.

Thinking Aloud …
We had a high profile sex discrimination case. It taught us that the cases with no
cap on financial consequences make it easier for staff to take a pot shot at us.
We settled the case on the steps of the tribunal. But it created huge media
coverage to the extent that we had to do something that we had never done
before: employ a PR agent.
In the aftermath of the settlement, other staff, who had long left us, also brought
discrimination cases against us. Some of them sued us for not giving them a
bonus whilst on maternity leave. We have temps claiming redundancy money
when they leave.
Yes, legislation is forcing us to document our policies and do the necessary
audits. That has only promoted staff to challenge us in a number of areas like the
low proportion of females in senior management or board positions. Nor will
such audits stop large swathes of City institutions who have a discretionary
bonus system. Discretion is essential to reward right behaviours. These involve
normative judgements which are open to challenge. It’s a nightmare.
We have two major problems with the discrimination regulations. Any adverse
media publicity, however unjustified, harms our external brand in the eyes of
retail clients and pension funds who are also concerned about their own
reputation. Furthermore, we’re part of a large bank with over 50% female
employees. Any tribunal cases that go against us can open floodgates of claims.
Sex discrimination is all the rage in the media. Perversely, it is undermining our
initiative on increasing the workforce diversity at every level.
As the CEO, I had to spend a lot of my time on HR issues. Before taking on a
new HR director, I used to spend 85% of my time on managing regulatory,
financial and reputational risks. Now that figure is down to 15%. But I will
never forget the key lesson from our tribunal case: people see big bucks in
litigation and they know that our reputation means everything to us.
I knew the old social contract between employer and employees because I was
brought up under it; but I don’t know what the new one is, apart from a lot of
pound signs. Human relations are increasingly lacking the trust that is vital for a
high performance culture. I wonder if our law makers know the harm that comes
from uncapped tribunal cases.
A Fund Manager
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The Ten Commandments of risk management

• Know that not all risks are
worth mitigating

SO THAT YOU CAN:

learn to live with
residual risk

• Know the business goals
& challenges

SO THAT YOU CAN:

run with the grain of
senior management thinking

• Know the internal
debates

SO THAT YOU CAN:

understand the
organisation’s paradoxes

• Go beyond the
“official future”
• Understand the context and
present credible options
• Know the real ‘movers
and shakers’

SO THAT YOU CAN:

SO THAT YOU CAN:

SO THAT YOU CAN:

do scenario planning:
think the unthinkable
be ready to say ‘no’ to line
managers occasionally
use the power
of hierarchy

• Develop a crisis
management process

SO THAT YOU CAN:

provide certainty when
managing residual risk

• Use informal channels

SO THAT YOU CAN:

maximise your personal
inputs

• Recognise that success is
rarely a solo venture

SO THAT YOU CAN:

build internal alliances
and networks

• Use failure as a learning tool

SO THAT YOU CAN:

avoid a blame culture

S o u r c e : LHR G Study Interviews

“Our biggest HR risks
are strikes, tribunals
and pension deficits.
Commonsense is the
only tool we use”

The general approach to risk management has been spelt out in the
Executive Summary of this report. Its main thrust is directed towards
identifying, assessing, mitigating and monitoring risks; and having a
clear set of options to deal with the residual risk. In all, it is about
‘making the call’ and taking responsibility for it.
In this context, in governance and employment legislation, there are few
substitutes for personal judgement. Indeed, the difference between
intelligent compliance and blind compliance is a matter of following ten
useful tips (see above) that have emerged from our interviews with
chairmen, chief executives, and HR, risk and compliance professionals.

“Most discrimination
cases are highly
subjective”

“Savvy HR people rely
on their well tuned gut
instincts”

Savvy HR professionals have often adopted them when making
judgement calls. The tips are self explanatory; so here we merely
provide four pieces of generic advice emerging from them:
o know your business culture: the more positive it is, the bigger the
residual risk you can take. The unwritten rules of ‘the ways we do
things around here’ are a powerful substitute for formal systems and
controls. They also enable you to do credible scenario planning on
the one hand; and minimise the unintended consequences of
regulation on the other

o understand the big picture: it helps to know the key business
goals, challenges and senior management pre-occupations. They not
only help to link risk management with the delivery of key
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“Key risk tools we
use are: intelligence,
stories, anecdotes
and exit interviews”

imperatives. They also help to forge internal alliances, use the power
of hierarchy, and develop powerful informal channels of influence

o know the ‘engine room’: forging a working partnership with line
managers in mitigating and managing risks means knowing their day
to day context and agenda. Always present credible options. Be
prepared to say ‘no’ when necessary. Keep your independence;
never go native with line managers

“Help not hinder
should be HR’s
motto. That means
being as bright as the
people in the front
office”

o develop personal credibility: risk management is an art, not a
science. Credibility is a matter of example and achievements, not
rank or status. Mistakes are powerful learning tools; not occasions to
blame others. Have in place a crisis management process;
managers like certainty and confidence. It is vital to understand the
context in which line managers operate.
Thinking Aloud …

“The challenge for
HR is to make
legislation relevant
for our business
success. That means
being business and
people savvy”

“HR needs to
understand the
unintended
behavioural
consequences of
regulation so that it
can minimise them.
For example, what
motivation strategy
do you use for
someone who is on a
pension while still at
work?”

We do a monthly risk report, as required by the FSA. It’s based on the
collective judgements of people in divisional or business boards. You have to
take these with a pinch of salt sometimes: managers are optimistic when
promotion is coming up; or pessimistic when they want more resources. I’m
not sure how many of them understand what they’re signing off. That’s why we
have an independent risk department which asks probing questions.
We follow a rules-based approach in areas where processes are standardised
and their business environment is stable; and principles-based approach
where products are customised and their environment is uncertain. For our
businesses in distant jurisdictions we need to apply a rules-based approach to
ensure compliance and consistency; but that has proved difficult. You end up
getting ticked boxes and not much else. My boss signs off the enterprise risk
reports of over 30 jurisdictions, without being aware of some pitfalls. For
example, our people in China have two names: official and unofficial. How can
you do effective due diligence in their recruitment?
The senior managers are pragmatic well worn individuals: they equate
enterprise risk with business judgement. The same cannot be said of HR: they
run a mile when you mention risk management. HR generalists are not so
frightened as the specialists: the former have better interface with the business.
All good HR practices are about risk management: we had shed over 15,000
people, but avoided tribunals, strikes and media coverage. We did it by
renegotiating agreements with trade unions, put good employee relations at the
top of the agenda, used business language, had consistent redundancy terms,
managed re-deployment through an on-line register of vacancies, and allocated
clear accountabilities to HR professionals.
It’s amazing how effective people are when they know what is expected of them.
You need a boil lancing session once in a while! HR needs to move beyond
knowing the organisation charts, internal gossips and payroll numbers. Risk
management is an inexact science; you have to rely on your gut instincts
shaped by a variety of experiences and encounters. It pays to have been close
to the gun fire in different jobs.
A Global Bank
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The Group’s purpose is to contribute to London’s standing as the premier
financial centre in Europe by being a thought leader in business excellence and
people management. This is primarily achieved through the publication of
commissioned research, occasional papers and seminars.

Allen & Overy is a premier international law firm, operating out of 25 cities
worldwide, advising clients on all manner of business law including corporate,
banking, and capital market transactions. The firm has one of the most highly
regarded employment practices operating in the City and in other major European
centres.

Complinet was founded in 1997 and employs over 150 people in its offices in
London and New York. It is a leading provider of business critical compliance
and HR information and software solutions to the global financial services
industry. Combining compliance and HR expertise with leading edge technology,
Complinet specialises in providing simple, cost-effective compliance and HR
services that enable you to remain compliant and up-to-date with all the latest
regulatory and anti-money laundering challenges.

Comply and Prosper: Managing People Risk Arising from Regulation

The London Human Resource Group is an independent network of HR
professionals, drawn from a broad spectrum of institutions, providing financial,
professional and business services, based pre-dominantly in the City of London.

Comply and Prosper:
Managing People Risk Arising from Regulation
Foreword by:
Sir Callum McCarthy
Chairman, FSA

More information can be found at www.complinet.com
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Credit Suisse
As one of the world's leading banks, Credit Suisse provides its clients with
investment banking, private banking and asset management services worldwide.
Credit Suisse offers advisory services, comprehensive solutions and innovative
products to companies, institutional clients and high-net-worth private clients
globally, as well as retail clients in Switzerland. Credit Suisse is active in over 50
countries and employs approximately 40,000 people. Credit Suisse's parent
company, Credit Suisse Group, is a leading global financial services company
headquartered in Zurich. Credit Suisse Group's registered shares (CSGN) are
listed in Switzerland and, in the form of American Depositary Shares (CSR), in
New York.
Further information about Credit Suisse can be found at www.credit-suisse.com

“The tone is set at the top.
You must have an internal code of ethics that
goes beyond the letter of the law
to also encompass the spirit of the law”
William Donaldson
Former Chairman
Securities & Exchange Commission

