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Culture, Conduct, Control
Preparing for SMCR

Gary Storer, Managing Director
Enterprise Learning
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Today’s themes

1. Understand main proposals of new SMCR
arrangements

2. Consider the challenges
3. Discuss main actions needed and project structure
4. Assess your “readiness”
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Today’s agenda

1. What is the regime and what will 
you need to do?

2. Learnings from SMCR in banks

3. The challenge of implementing, 
managing and reporting on SMCR

4. What are the legal implications to 
be aware of?
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Overview of SMCR
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Remember the purpose of SMCR
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“The SMCR aims to:

• encourage staff to take personal responsibility for their actions
• improve conduct at all levels
• make sure firms and staff clearly understand and can      

demonstrate who does what”

“Firms’ senior managers have a crucial role in demonstrating that they are accountable
and responsible for their part in delivering effective governance. This includes taking
personal responsibility, being accountable for their decisions and exercising rigorous
oversight of the business areas they lead. We want all firms to develop a ‘culture of
accountability’ at all levels and for senior individuals to be fully accountable for defined
business activities and material risks.”
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What is SMCR about?
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Expected Timeline: Final Rules mid 2018; Insurance Firms Dec 2018; Others 2019/20
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Core & Enhanced Firms
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1. Senior Managers Regime
a) Prescribed Senior Manager Functions and responsibilities
b) All SMF holders will need prior approval from FCA
c) All SMF holders should be “suitable” to do their jobs and ‘certified’ by

firm annually
d) All SMF roles to have a Statement of Responsibilities provided to FCA

on appointment and on any “major change” to responsibilities
e) Requirement to submit Responsibilities Map to FCA regularly
f) All SMF roles to be subject to “Duty of Responsibility”
g) Handover Procedures to cover transition when senior manager leaves

or changes role
h) NEDs: all covered by Conduct Rules, Fit and Proper Checks and

Regulatory References. Some will be SMFs.
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Regimes in overview
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1. Certification Regime
a) Covers roles not included in SMR whose jobs mean they can have a big

impact on customers, markets or the firm.
b)Requirement to certify “at least annually” that they are suitable to do

their job

2. Conduct Rules
a) Covers SMF and Certification roles and all other jobs (except ancillary

jobs)
b)Code of Conduct and responsibilities
c) Role holders need to understand be educated
d)Breaches must be notified to regulator
e)More prescription around provision of ‘regulated references’
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Regimes in overview
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Conduct Rules
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Senior Manager Functions
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“There is no territorial limitation on the 
Senior Managers Regime. This means that 
the Senior Managers Regime will apply to 
anyone who performs a Senior Manager role, 
whether they are based in the UK or 
overseas.”
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Additional ‘Prescribed Responsibilities’
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Each Prescribed Responsibility should normally be held by only one person
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Additional Prescribed Responsibilities
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Each Prescribed Responsibility should normally be held by only one person
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Certification Functions
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“Significant Management Function 
applies to someone with ‘significant 
responsibility for a significant business 
unit’. By this we mean people below 
Senior Managers who are responsible 
for business units that, on account of 
their size, nature or impact, are 
considered ‘significant’ by the firm.”
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Certification Functions
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Conduct Rules

 Conduct Rules apply to anyone carrying out activity in connection with a firm’s regulated and
unregulated financial services activities (including any related ancillary activities).
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List of Excepted Jobs
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Conduct Rules

 Must make employees aware of these 
and train them through ‘job-related’ 
training.

 Notify FCA when disciplinary action is 
taken for a breach of the Conduct 
Rules (within 7 days for SMF roles, 
annual declaration for others).
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Preparing for SMCR
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What work will be required?

Senior 
Managers

Certification 
Roles

Conduct 
Rules

Responsibility Statements, Maps and ‘Duty of 
Responsibility’

x

Role descriptions, contracts, performance 
management, HR policy

x x x

Regulated references x x

‘Handover’ process x

Education/training x x x

Record keeping x x x

Governance/culture changes x x ?

Communications x x x

Auditing/monitoring x x x
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Setting up your project: key questions to consider

1. What do we want to achieve?
2. Who should sponsor?
3. Which functions should be involved?
4. How should we interface with existing 

functions and policy, including existing AP 
arrangements?

5. What will be main challenges?
6. What might be the main critical 

dependencies and issues?
7. How should we align with other initiatives and 

developments?
8. When should we start? 
9. Do we need to align with other critical milestones?
10. How do we educate our senior managers?
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Beyond Compliance

It’s about people as much as structure or process
 An “accountability regime directly targeting 

culture”.
 Ensuring clear lines of accountability 

between decisions made and the senior 
manager who made or oversaw it.

 Better decision-making and governance.
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Activity: Readiness check
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Develop policy and standards

Identify who is covered

Create Responsibility Map

Draft Responsibility Statements

Plan annual certification of SMFs

Fit and Proper assessment for 
recruits

Handover Processes

Regulated References process

Amend other HR processes

Training and education

Maintaining Responsibility Map 
and Statements

Monitoring and auditing



The challenge of implementing, 
managing & reporting on SM&CR 
within your business

Julie Pardy
Director of Regulation & Market 
Engagement



Contents

What we are going to cover

• What can we tell you about SM&CR in Banking

• Multiple entities, Management Responsibilities Maps and the 
challenge ahead

• Implementing a Certification Regime – The considerations

• Our experiences



So, what can we tell you so far?

So, What can we tell you so far?

Over 150 
SOR’s

Over 250 
Prescribed 

Responsibilities

Over 2500 
Conduct Rules 

Staff

Over 100 
Committees 

& TOR’s

https://www.google.com/imgres?imgurl=http://shankman.com/images/imguploader/images/Introduction.png&imgrefurl=http://shankman.com/how-to-make-the-perfect-email-introduction/&docid=twHxc9Gai8odIM&tbnid=HkKtXj-mFBSZrM:&w=600&h=525&bih=719&biw=1536&ved=0ahUKEwizkL_93pjNAhXiC8AKHe6IDvcQxiAIAg&iact=c&ictx=1


How it looked in the Banking Regime Entity Type Numbers
Affected

Average 
SMF’s

Average No’s in 
Certification*

Banks incorporated in the UK 156 10 85

Banks incorporated outside of 
the EEA

78 6 22

Banks incorporated in the EEA 75 6 44

Building Societies 44 9 10

Credit Unions 500+ 4 7

Designated Investment Firms* 8 16 2000

Banking Statistics



Certification Regime Data
Area of the Business Typical Job Roles

IT Head of IT
Head of IT and Change
Head of Systems

HR HR and Business Manager
HR Business Partner
Senior HR Business Manager

Operations Operations Manager
Senior Operations Manager

Finance Financial Controller
Head of Finance
Group Financial Controller

Risk Risk Manager
Senior Risk Manager
Deputy CRO

Mortgages/Savings Head of Savings/Mortgages
Director of Savings/Mortgages
Mortgage Adviser/Mortgage Supervisor

Compliance Compliance Manager
Head of Compliance

Typical Roles Affected



Group

Entity One Entity Two Entity Three

Individual Legal 
& Regulated 

Entities

Group Structures – The challenge



Management 
Responsibilities 

Map 

How functions 
are shared or 

divided Matters reserved 
for the  governing 

board

Name all 
approved 

persons and  
detail their 

responsibilities

How the firm’s 
management and 

governance 
arrangements fit 

together

Details of 
committees, 

terms of 
reference and 

members

Details of any 
group 

relationships 
and reporting 

lines

Details of third 
party 

outsourcing 
arrangements

Full detail on those 
identified in the 
responsibilities 

map, employee or 
contract etc

Management Responsibilities Maps – The Challenge



Certification Regime

What is Certification?

This covers people who aren’t Senior Managers, but 
whose jobs mean they can have a big impact on 
customers, the firm and/or market integrity. The FCA 
won’t approve these people, but firms will need to 
check and confirm (‘certify’) at least once a year that 
these people are suitable to do their job. This is a 
requirement under legislation.



Certification Regime

Certification 
Regime

Identification 
of SHF’s

In Firm 
Approval

Fit & Proper Regulatory 
References

Evidence of 
Competence

Conduct 
Rules

Certification Regime



What does my Certification Process involve?

Training & 
Competence 
Assessments

E Learning 
Results

CPD 
Completed

Fit & Proper 
Assessment

Role Relevant 
Training

Conduct Rules 
Breaches

Annual 
Performance 

Appraisal

SPS

What does my Certification Regime include?

http://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=0ahUKEwifmJDnn7vUAhXiAJoKHRXaAWAQjRwIBw&url=http://www.comofazer.com.br/como-escolher-minha-profissao/&psig=AFQjCNFoTXRe_-gtTBi8U5nrhKo2VsJwhA&ust=1497457806640690


What does my Certification & Sign Off Cycle look like

January -
December April - March Anniversary 

date of joining

CRO signs off CCO signs off Line Manager 
signs off

Multi tiered 
sign off Full F&P

Shortened
F & P

PB Style 
sampling 
process



Questions to consider

• Who will own this process in your firm?
• What might the process look like?
• Are there existing processes that will support Certification?
• What typical evidence is used to demonstrate competence?
• Where will this be gathered from?
• And who’s responsibility will that be?
• What part does F & P play in the overall process?
• Who holds the sign off process?
• What involvement is there of 2nd line oversight?
• If there are multiple individuals, how do you evidence their competence 

before they evidence others?
• And how do you assure consistency of assessment and sign off?

The Certification Regime

Certification Regime



Our Experiences – During Project & Implementation Phase

 Changes to the legal structures of groups and their entities

 Slow to get started – Unable to visualise the required end result

 Changes to group arrangements and their use of staff in group entities

 Review and amendments of documented job roles and responsibilities

 Negotiation with individuals to accept the Prescribed Responsibilities

 Negotiation in terms of “pay and rations”

 Changes to employment contracts

 In some cases the introduction of legal support for employees

 Scarcity of resource for some roles – Eg: Regulated HR Expertise

 Very different approaches to managing Certification and assigning oversight of this new 
regime

 Firms failing to effectively train individuals on the implications of the new Conduct Rules 
in a role relevant manner



18 month’s into the regime – What are we seeing now?
HR Teams that are struggling to undertake and manage the requirements of their 
internal Certification Regimes

Lack of clarity about the categorisation of what “competence” means for the 
different roles covered within Certification

Statements of Responsibility that do not clearly explain an individual’s role and 
accountability

Gaps in allocation of responsibility, or duplication of ownership

Firms that have been unable to effectively track changes to SMF’s, PR’s and SOR’s

Firms that are unable to evidence “point in time” accountability and ownership

Firms that have struggled to evidence to the Regulator(s) that they have taken the 
new regimes seriously and implemented them to the best of their ability

Insufficient resource allocated to the on-going management of the regime

Inappropriate systems for the on-going management of the regime

Our Experiences – 2 years into the regime



THIS, or..................

When SMCR is implemented, what would you rather show the FCA?

When the FCA comes calling, would you rather show them……

https://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=0ahUKEwjllN_MlOLPAhXEPxoKHeSaC4oQjRwIBw&url=https://www.americatop10.com/2016/keeping-tax-documents-and-files/&bvm=bv.135974163,d.d2s&psig=AFQjCNFzNCh05lMZY_IsnxexP-UEqKXitA&ust=1476804703903282


Robustly documented and managed arrangements

Robustly documented & managed arrangements



Current & historic corporate governance arrangements

Current & historic corporate governance arrangements



Questions from the audience?





The Legal Implications

David Martin



The attached slides do not constitute and should not be taken as legal advice. Should you require advice 
please contact David.Martin@carbonlawpartners.com

mailto:David.Martin@carbonlawpartners.com




Don’t Panic – Why (1)

“…we do not operate a zero-failure regime. To prevent all firm failure or harm to consumers would be 
unachievable; it would also be undesirable as it would stifle innovation and competition.”

1. It’s not what the FCA intends:

Sarah Rapson, Director, Authorisations, at the AAPC Annual Conference, 14 March 2018:

2. The purpose of SMCR is to raise the bar within the financial services industry:

Jonathan Davidson, Director of Supervision – Retail and Authorisations, at the Credit Summit in London,
15 March 2018:

“[SMCR] introduces five conduct rules. They are overly prescriptive; they represent the minimum standard for 
the behaviour of individuals.”



Don’t Panic – Why (2)

The five conduct rules

All financial services employees* will:

• Act with integrity

• Act with due care, skill and diligence

• Be open and cooperative with the FCA, the PRA and other regulators

• Pay due regard to the interests of customers and treat them fairly
• Observe proper standards of market conduct

* The above are not intended to extend to ancillary staff, but watch this space. 



Don’t panic – Why (3)

It is important to get right your approach to SMCR. 

Do so with a clear methodology:

1. The right consciousness and culture – SMCR is intended to create the right thought processes, attention 
to preventing harm to the firm and the consumer, the right dynamism and openness to challenge.

2. To create the right behaviours - through personal accountability but not a blame culture. 

3. Demonstrating implementation through the right policies, processes and operations. 



Beware – potential offence

(1) A person (“S”) commits an offence if—
(a) at a time when S is a senior manager in relation to a financial institution (“F”), S -

(i) takes, or agrees to the taking of, a decision by or on behalf of F as to the way in which the 
business of a group institution is to be carried on, or

(ii) fails to take steps that S could take to prevent such a decision being taken,
(b) at the time of the decision, S is aware of a risk that the implementation of the decision may cause 

the failure of the group institution,
(c) in all the circumstances, S's conduct in relation to the taking of the decision falls far below what could 

reasonably be expected of a person in S's position, and
(d) the implementation of the decision causes the failure of the group institution

Financial Services (Banking Reform) Act 2013
Section 36 - Offence relating to a decision causing a financial institution to fail

(our emphasis added)

Financial Services (Banking Reform) Act 2013
Section 36 - Offence relating to a decision causing a financial institution to fail



FCA’s considerations

The burden on the regulator to succeed in demonstrating the offence is high. It requires:

• Sufficient evidence of -

• the taking of a decision,

• the taking action of a decision, or 

• the failure to take steps to prevent the decision from being actioned;

• At the time, being aware there was a risk that implementation could cause the failure of the group 

institution;

• The implementation causes the failure of the group institution; and

• The conduct falls far below what could be reasonably expected of a person in that position. 



FCA’s considerations (1)

The threshold for the regulator to investigate is low. All that is necessary is that it ‘appears to [the relevant 

regulator] that there are circumstances suggesting that', for example:

• an individual may be guilty of misconduct;

• an individual may not be a fit and proper person to perform functions in relation to a regulated activity 

carried on by an authorised or exempt person; or

• an individual may have committed certain criminal offences or quasi-criminal behaviour, such as market 

abuse.



FCA’s considerations (2)

In determining the ‘Duty of Responsibility’ the FCA will consider:

• Evidence of personal culpability and deliberate behaviour

• Standard of behaviour was below that which would be reasonable in all of the circumstances at the 

time of the conduct concerned

• The individual’s position and responsibilities

• Whether it is more appropriate to bring disciplinary action against the firm

• That any action is a proportionate response

• The nature, seriousness and impact of the breach

• If the individual benefitted from or cause of the breach

• Whether the breach was brought to the attention of the FCA, or otherwise co-operated with the FCA 

(including to remedy the breach).



FCA’s considerations (3)

The FCA has made it clear that it is upon the regulator to show that an individual has been guilty of 

misconduct. 

It has also indicated that an individual will only be considered to have breached the relevant rules of conduct 

only if their conduct was below the standard which would be reasonable in all the circumstances at the time 

of the conduct concerned and that an individual will not be in breach if they have exercised due and 

reasonable care when assessing the information available to them, have reached a reasonable conclusion and 

have acted on it.



What actions can be taken

• Impose a penalty on the individual

• Suspend the individual from performing functions requiring regulatory approval

• Publish a statement of the misconduct

• Withdraw the individual’s approval to perform functions

• Make a prohibition order



Some Practical Issues to Consider

For Firms

Create a healthy culture and thorough policies that set out the cultural policy of the firm (it’s not just a 

checklist exercise). Permit that to permeate the firm, for example:

• Implement the right structure – it is recommended that there are no more than 4-5 levels between 

employees and the board.

• Employment contracts must reflect the duties and responsibilities on that SM in that role, the 

certification regime and identify post-departure obligations.

• Directors and Officers insurance (D&O) should be obtained to cover current and departed SMs. 

• Demonstrate responsibility ownership – i.e. actions arising from meetings



Some Practical Issues to Consider

For the individual senior manager

• Carry out a documented risk management assessment for their area of the business, and satisfy 

themselves that robust processes are in place. 

• Understand the firm’s risk appetite and how it applies to their area of the business.

• Review the competence and capability of their direct reports. 

• Assess whether the management information they receive is appropriate – it should be neither too little 

information, nor too much.

• If problems arise –

• ensure pro-active steps are taken to investigate, and act decisively;

• highlight and escalate concerns, including to internal or external auditors;

• consider whether the issue has wider implications; and

• keep a written record of their actions, the outcome and the reasoning behind their decisions.   



Some Practical Issues to Consider

In the event of an investigation

Some questions to ask:

• Does the firm stand by the individual and support them in the regulatory process, should the individual 

be suspended pending the outcome (or will the firm be taking its own disciplinary action)?

• Is a conflict of interest likely, and should the individual obtain their own legal representation?

• Does the firm pay for the individual’s legal expenses?

• Is there available D&O other insurance that might cover costs or investigation and any subsequent 

disciplinary proceedings? 
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